


—— 


THE BANKING LAW JOURNAL. 


DEVOTED TO BANKING, FINANCE AND LAW. 
Published Monthly at 27 Thames Street, N. Y. City. Telephone 3060 Cortlandt. 


ALFRED F. WHITE. 








Vor. XXVIII. NEW YORK, JULY, 1911. No. 7. 








‘Siem Stee, Weeks The accomplishment of the plan to bring the trust 
Trust Companies. companies into the Clearing House organization in 
New York City, marks an epoch in our financial 
history to which future writers will frequently have occasion to refer. We 
present upon another page a table showing the returns of those of the com- 
panies fifteen in number, which first affiliated—and of the two that joined 
later. There remain outside the association twenty-seven in Greater 
New York, of which fifteen have not the requisite capital to entitle them 
to membership; three or four are not actually doing a banking business 
their deposits being technically trust funds; the remainder have not 
as yet taken final action on the question of associating themselves. The 
deposits of the companies now associated constitute fully 50 per cent. 
of the total trust company holdings. It is to be borne in mind that the 
figures represent zef deposits, which means not only the deduction of 
the amounts due from other banks and checks on hand, as in the case 
of the banks, but also such deposits as are not payable on demand, hav- 
ing been made for special fixed terms beyond 30 days. 


The Bank While the bankstatement of the Clearing House hence does 
Statement. not include a// of the important deposits and thus reflects 

only imperfectly the full status of New York City’s fi- 
nancial strength, the banking department of the State publishes the re- 
ports of the trust companies and state banks not in the Clearing House 
simultaneously with the bank statement, and these figures can readily be 
added to those reported by the Clearing House. There are then missing 
only the figures relating to the few national banks which do not furnish 
weekly reports. But the total of these items are not only insignificant; 
they actually show little change from week to week, except the small 
accretion of their total business. Thus the gross deposits of all the non- 
member national banks as reported to the Comptroller of the Currency 
(five times a year) are only about $26,000,000. Non-member state banks 
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included in the state bank department’s weekly report show $80,000,000 
of deposits. 


The Reserve The compromise on the reserve ratio under which the 
Question. 17 trust companies entered the clearing house, was that 
the companies need have only 15 % cash in vaults and 
10 % in the banks. Thus the banks hold the reserve against the trust 
company deposits with them. The State law requires the 15 % cash 
to be held by the companies in Manhattan borough, and in practice the 
companies have had more than 10 per cent. on deposit with banks; so 
that this involved no material change. Still the legislature of the State 
seems to regard the matter with some suspicion, and there is a move- 
ment to investigate it. This is probably due to the recent amendment 
of the reserve law, which provides that when banks or trust companies 
hold bonds of the State and of cities therein, they shall not be required 
to hold reserves against the amount of deposits represented by such in- 
vestments. Apparently the clearing-house rule contravenes this law 
and an interesting question is presented. Upon the other hand there is 
nothing in the law that prevents state institutions from voluntarily hold- 
ing reserves larger than the law requires. 
The Clearing House ‘Superintendent Van Tuy], in his special report 
Rules. on this matter, makes the three points wherein 
the clearing-house rules differ from the state 
law, very clear. (1) State banks are required by those rules to hold 
25 per cent. cash reserves; the law requires only 15 per cent. cash and 
10 per cent. on deposit in other banks. (2) The rules require trust 
companies to hold 15 per cent. cash and 10 per cent. on deposit in banks, 
whereas the law prescribes only 15 per cent. cash. (3) The rules do 
not permit the exclusion of deposits based upon state and city bonds, 
which the new law permits, in arriving at a basis for calculating the re- 
serve. Inferentially he concedes that the rules make for greater safety; 
but he points out the fact that the Clearing House Association may ex- 
pel a member for violation of rules, and may exclude a bank or trust 
company from membership; that since membership is in the public 
mind an important privilege, such expulsion or exclusion operates to 
undermine confidence in the institution affected, and might cause a 
*‘run’’ when in fact, so far as the State’s requirements go, the institution 
may be absolutely sound. Novel questions are thus presented: Is the 
power and function of the State interfered with by the Clearing House? 
Will the state tolerate such interference? 
The Question These questions must be determined solely upon the 
of Security. basis of the welfare of depositors in banking insti- 
tutions, and of the stockholders thereof in the second- 
ary degree. The experience of nearly 60 years of clearing-House man- 
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agement bears witness to the conservatism thereof; action taken on the 
lines suggested have always been in the direction of preserving credit. 
Sacrifices have often been made to accomplish this end. On the other 
hand it has frequently occurred that the State’s action has not been as 
careful of the interests of creditors ; not only have statutory requirements 
been deficient, but the administration thereof has not always served to 
give ample security. In short, the clearing-house rules have furnished 
a larger measure of safety; and since these are the result of voluntary 
action, adding to the safeguards which the law prescribes, it would seem 
wise to let themalone. The State should be glad to have private organ- 
izations supplement its own deficiencies for the protection of bank de- 
positors ; it would be otherwise if the Clearing House were to adopt 
rules that diminish the protection. 


. nn am, Of course the State might forbid trust com- 
Clearing House Rutes. panies from holding membership in the 
Clearing House; just as it might require 
them to use only blue checks and green deposit slips; but would any of 
these measures be rational? There is the well-known saying relative to 
‘’ biting off one’s nose to spite one’s face’’ that would seem appropriately 
applied to such a procedure on the part of ‘* The People of the State of 
New York by the Grace of God Free and Independent”’ as they style them- 
selves in their public documents. Clearing-house rules,ever since the first 
one adopted in 1853, have always added to the security of the deposits 
of the people; while we may believe that the adoption of others is desir- 
able, we recall none among those actually adopted that was not benefi- 
cial. Would it be wise to have the people undertake by legislation to 
weaken the safeguards thus thrown about their own deposits? Experi- 
ence has demonstrated the wisdom ofthe rules; they actually go farther 
than the laws. Why not have the maximum of safety ? 


meaerve tar The new reserve law was manifestly passed to help 
Public Deposits. the market for state and city bonds; and in part 
the legislature was influenced by another legisla- 

tive prosposal to require the depositaries of New York City’s money to 
give security therefor in the shape of city bonds. This has hitherto 
never been required; and it was thought that in such cases the deposit- 
aries should not be also required to hold reserves against such deposits. 
There is an element of equity in this point which was recognized by 
the United States Treasury some years ago, when depositary national 
banks were not required to hold reserves against United States deposits, 
which are invariably secured by bonds. The circumstance that the chief 
depositary of New York City’s funds is a national bank, not subject to 
the state law, furnishes another pertinent fact to be considered. Alto- 
gether there is likely to be quite an interesting discussion in the near fu- 
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ture, largely due to the fact that New York City should be able to make 
better terms for its bond-issues. 


—— Touching the question whether the remaining 
Trust Companies. trust companies qualified to become members of 
the Clearing House will associate themselves,there 
is a considerable difference of opinion. The reserve proviso is not keep- 
ing them out; as stated they practically hold the required reserves now. 
The determination of the question depends upon the profitableness of the 
business with and without the clearing-house connection. Independently 
of the new law referred to, which would obviously give these companies 
a larger loaning power, there is the matter of charging for out-of-town 
checks, upon which the clearing house insists. Those trust companies 
which have heavy deposits made up of such checks and collect them for 
their customers without charge are loath to lose their clients. The priv- 
ilege of clearing does not counterbalance the probable loss of customers. 
It is hence a business question, not altogether one-sided. 


The Question The sole point meriting further consideration is that 
of Profits. which is involved in the possible future danger when 
panicky times recur. The non-associated trust com- 
panies cannot then expect that full support from the associated banking 
institutions which membership would give them. Whether the absence 
of such a safeguard will in times of peace and growth such as the pres- 
ent, operate against them with conservative depositors, is another ques- 
tion to be weighed by their managers. Doubtless it is actually duly con- 
sidered, and the managers know their customers and can probably strike 
a balance quite readily respecting the business prospects, from all these 
points of view. Were there not so many of the smaller companies which 
are active competitors for business without the restraint of clearing- 
house rules, the outlook would be different; for when a// observe the 
rules, all are on the same footing. All things considered, it is to be re- 
gretted that conditions stand in the way of a more general co-operation 
of all banking institutions in the metropolis, which would so largely aid 
in full recognition of its importance as a money center. 


SJ 


on The subject of guaranteeing cotton bills of lading 
Bills of Lading. still remains unsettled, although the points at issue 
are being shaped toward a favorable conclusion. <A 

plan for the establishment of a central certifying bureau is held in abey- 
ance at the urgent request of representative southern bankers, who pro- 
test against the additional charge which it would involve. This method 
was suggested as one that would be satisfactory to British bankers, and 
met the general approval of the committee which has been studying the 
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subject ; it is regarded a satisfactory adjunct to the validation certificates 
of the railway companies adopted last year. It does away with the need 
of a specific bank guarantee, which the London bankers had insisted 
upon. As we predicted. the latter receded from their extreme attitude, 
partly, no doubt, because southern bankers took a firm stand. The fact 
remains that Britain must have cotton and her bankers must devise 
reasonable means to get it. This does not in any degree diminish our 
duty to provide safeguards against fraudulent bills of lading, and those 
interested are pledged to urge Congress to pass a law for this purpose. 


Commerciat The Chamber of Commerce of New York has completed 
Arbitration. its plan to afford means for the determination of differ- 

ences arising in commercial transactions by arbitration, 
instead of by tedious and costly litigation. A sworn committee of the 
Chamber, acting as an auxiliary to the Supreme Court of the State under 
a general law, has the supervision of the operation of the plan. It has 
appointed from among the members of the Chamber a body of fifty 
official arbitrators, from whom disputants may select one or more to 
hear and consider the questions. A code of regulations has been pre- 
pared for the guidance of all parties; a justice of the Supreme Court 
has passed upon the entire procedure and found it proper. Under the 
law the findings of such a body are as binding on the parties as a decree 
of court. The parties may select two outsiders if they prefer, and these 
select a third from the official list; or the parties may in very important 
cases choose to have the Committee itself act as abitrators. The result 
of this action by the Chamber will be looked forward to with great in- 
terest. If successful in practice in obviating litigation, the plan will be 
sure to commend itself to other commercial communities. 


Devetaamoent of Bank supervision has been extended in an im- 
Bank Supervision. portant degree since ourlast writing. The Comp- 
troller of the Currency has taken steps to co- 

operate more generally with state officials, and the impulse given by this 
action has borne good fruit. Several states are falling into line to improve 
the service. Superintendent Van Tuyl of New York is to organize his 
staff in much the same manner as an energetic executive of a large 
corporation does, to keep in touch with all the ramifications of the busi- 
ness. The State is to be divided into four districts with a supervising 
examiner in each at the nearest center to have special charge thereof. 
Thus there will be created a kind of repository of credit information for 
official use, and the local happenings affecting the same will be noted 
and made available to the head office. The efficiency of the department 
cannot fail to be increased by this move. New York City will, in ad- 
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dition, after August 1, next, have the clearing-house examination system, 
to which we have heretofore referred. 


[ a | 


The Business ‘The business situation in general leaves much to be 
Outlook. desired from the point of view of profitable banking. 
Money rates are low and the movements which create 

demand are not active in the usual meaning of the term. The judicial 
settlement of the trust question has not been followed by any important 
revival of activity as many had predicted. The circumstance that our 
export trade has reached a new maximum figure, foreshadowing a total 
for the year ended on June 30 of considerably more than $2,000,000,000 
and a balance in our favor of over $500,000 000 has not stimulated other 
business. The real cause for the slackness is clearly to be found in the 
action of Congress to revise the tariff. When it looks for example as if 
the duty on wool is to be cut down materially, the woolen business nat- 
urally halts to see how the question is to be settled before arranging for 
large outputs from the mills. And so the other industries affected by 
the tariff also hold up their activities until they know what the basis for 
their business calculations is to be. Tnis reduces the volume of business. 


The Taritt The present relative dulness is hence attributable directly 
Revision. to the need for a correction of mistakes in political policies 

of the past, and we must take our medicine just as in the 
case of any other kind of indisposition. The correctives are always more 
or less unpalatable, but in the end the results are wholesome if those who 
administer the correctives are wise. Whether our present doctors are 
competent to prescribe, remains to be seen. There is in fact a serious 
difference of opinion, not perhaps as to the conditions to be corrected, 
but as to the proper time for and manner of, applying the remedies. In 
other words one party wants to wait before lowering duties until the 
special tariff commission has reported the results of its investigation; 
the other party wants to act at once, insisting that there is no need for 
more knowledge. Between them progress is necessarily slow and busi- 
ness must wait on politics. 


Ordinary Business Of course the distinction between business as 
Afttairs. here referred to, and the ordinary business 
arising from the daily needs for consumption 

of our 93,000,000 people, must be kept in view. The provisioning pro- 
cess is going on without abatement; crops for future supplies of food and 
clothing are being cultivated with a splendid outlook for large results. 
As to cotton there appears to be an unprecedented outlook for a bountiful 
supply; so, too, other crops promise well; thus the ordinary business is 
not at all discouraging in volume, nor in the profitableness thereof. 
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Our country is so great, its resources so diversified, its population so 
large, that the ordinary business must be important. And so long as 
we have that to attend to, in peace with the rest of the world, we may 
rely on our people being kept reasonably busy; no increase in idle labor 
or in the number of paupers and tramps. 


a | 


BANKING LAW. 


Sharehoilder’s The statutes of the United States (Rev. Stat., sec. 
Liability. 5151), impose upon stockholders of national banks 
individual liability for the debts of the bank to the 
extent of the amount of their stock, at par value, in addition to the amount 
invested in the stock. It is not always the person, who appears to be 
the holder of the stock on the books of the bank, who is held liable under 
this statute. The reason for this is that very frequently the stock is re- 
corded in the name of one person when it actually belongs to another. 
There have been cases where the real owner has transferred the stock 
temporarily to an irresponsible party for the unscrupulous purpose of es- 
caping the statutory liability. And there have been cases where the 
owner of shares in a national bank has sold them to another in good 
faith, relying on the purchaser to complete the transfer upon the records 
of the bank, and the purchaser has failed to do so. There have even 
been cases where the person, whose name appeared on the records of a 
national bank as a holder of shares in the bank, did not know that there 
were shares standing in his name. In every case where it is doubtful 
who should bear the statutory burden of paying the bank’s debts, the 
inquiry is directed towards ascertaining who is the real owner of the 
shares. 

The case with which we are now concerned is one wherein the shares 
were pledged by the owner to a bank as collateral security for a loan. 
The bank, to which the shares were pledged, had a certificate issued in 
the name of its cashier. The case is Williamson v. American Bank, 
decided recently by the United States Circuit Court of Appeals, and pub- 
lished herein on page 572. Williamson, as receiver, attempted to charge 
the American Bank as the holder of two hundred shares of the capital 
stock of the National Bank of Asheville, on the ground that the two 
hundred shares stood in the name of W. L. Gassaway, the cashier of the 
American Bank. The American Bank showed that one McBee was 
the actual owner of the stock and that it was held by the bank as col- 
lateral security to an indebtedness due from McBee to the bank. 

Mr. Bolles, in his work on the National Bank Act, says that more 
difficulty, in determining the liability of stockholders in national banks, 
has arisen over pledged shares than any other. However, the rules of 
liability in such cases are pretty well fixed. In the case referred toabove 
it was held that the bank was not liable. The records of the bank indi- 
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cated that Gassaway held the stock in a representative capacity, and it 
was proper for the American Bank to show what the real facts were and 
who was the actual owner of the stock. The certificate, while sugges- 
tive, was not conclusive that Gassaway held the stock for the bank of 
which he was cashier, but was sufficient to advise all those interested in 
the National Bank of Asheville of the propriety of making inquiries con- 
cerning the ownership of the stock. Such an inquiry would have dis- 
closed the fact that McBee was the real owner, and that the American 
Bank was merely a pledgee of the stock. 

It is not to be understood that the pledgee of shares of stock ina 
national bank can always escape the statutory liability on the ground 
that he is a pledgee and not the real owner. In this very case it was 
said: ‘If the assignment had been made in the proper name of the 
bank, and if the stock had been carried on the books of the National 
Bank of Asheville in the name of the American Bank, then, under the 
circumstances disclosed in the record, even though the stock had been 
held as collateral security, the American Bank would have been liable 
for the assessment.’’ 

SSS 


Payment of Check | Whena bank pays a check drawn by a deposi- 
Without Funds. tor and there are not sufficient funds on de- 
posit to meet the check, it is simply a matter of 
an overdrawn account and the bank looks to its depositor for reimburse- 
ment. This, at least, is the case where the bank knowingly allows an 
overdraft. No bank would, under such circumstances, think of looking 
to the payee of the check for reimbursement in case the depositor failed 
to make good the overdraft. For some reason many banks have the 
idea that, where the overdraft is allowed through an error on the part 
of one of the officers of the bank, they should be allowed to recover the 
money back from the person to whom it was paid. The idea is not un- 
reasonable. For if a concern, engaged in a business other than that of 
banking, pays out money under a misapprehension of fact, the law will 
permit it to recover the money back. But the fact is that this rnle does 
not apply toa bank. There is a case, recently decided by the Supreme 
Court of Washington, beginning on page 575 of this issue, which points 
out the reasons why this discrimination is made against banks. The 
opinion (page 577) shows that there are two grounds upon which this 
rule rests. Some jurisdictions favor one of these grounds, and some the 
other. Whichever ground is adopted the result is the same so far as 
the bank is concerned. It loses in either case. The important point 
is that the bank is bound to know the state of its depositor’s account. 
The case on page 575 is an unusually pathetic one. The bank paid 
two checks after regular banking hours as an accommodation to the 
holder of the checks. Later it was discovered that the accounts, against 
which the checks were drawn, had been closed out earlier in the day. 
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And yet it was held that the bank had no rights against the holder of 
the checks. 
SS 


The Power ot [tis a remarkable fact that there are a great many 
Expression. business men, bankers included, who do not find it an 
easy matter to write a simple, direct business letter, 
setting forth in clean-cut, unequivocal words just what they mean to say. 
Take, for instance, the letter which was the cause of the bringing of 
the action of Liggett v. Levy, recently decided by the Supreme Court 
of Missouri, and published on a subsequent page. The letter was written 
and signed by the second vice-president of a national bank. It was 
directed to all concerned; and, after stating that it would be presented 
by J. B. Levy in the interest of the Preferred Bond and Investment 
Company, whoare valuedcustomers of this bank,’’ the letter continued: 
’ Their business has always been very satisfactory to us, and we consider 
them. wide-awake business men. Any favors shown to him will be high- 
ly appreciated.’’ 

At first reading the letter seems to give Mr. Levy and the gentlemen 
connected with the investment company a clean bill of health, and to re- 
quest that any person, to whom the letter might be presented, extend 
them credit. But, when closely examined, the letter is found to be not 
particularly easy of interpretation. As the Court put it: ‘* The letter 
is more remarkable in what it does not say than in what it does say.’’ 

The letter was presented to the plaintiff, and, on the strength of its 
statements, the plaintiff loaned several thousand dollarsto Levy. When 
the loans were not repaid the plaintiff sought to hold the defendant bank, 
on the ground that the letter was written by its second vice-president. 
It was claimed that the letter was either a letter of credit, or one of com- 
mendation, on which an action of fraud and deceit would be against the 
defendant bank. 

The letter was not aletterof credit. It did not fulfill the requirements 
of such an instrument, which must contain a request, general or special, 
to pay money to the bearer, or person named, or to sell him some com- 
modity on credit, or give him something of value, and look tothe drawer 
of the letter for recompense, and it partakes of the nature of a negotiable 
instrument. 

The only question then was whether the letter could be considered 
one of commendation on which the bank could be held liable in an action 
for fraud and deceit. It was held that the letter was too vague in its 
terms to support any such action. The opinion of the court points out 
in detail wherein the letter is indefinite, and insufficient to charge the 
bank with liability. In this case it was fortunate for the bank that the 
letter was couched in uncertain terms. Had it been more to the point 
the bank might have been obliged to reimburse the plaintiff for the 
amount loaned. 
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The relation between the different parties to a 
trust deposit, that is the depositor, the beneficiary 
and the bank, are clearly brought outin the recent case of Hemmerich 
v. Union Dime Savings Institution, decided by the Appellate Divi- 
sion of the New York Supreme Court. 

The facts upon which the case arose were these. In March, 1907, 
one Hemmerich opened an account in a savings bank in his name, 
in trust for his daughter Margaret. At the time of the deposit the 
money belonged to the depositor. Immediately after making the 
deposit the depositor notified his daughter that he had opened an 
account for her, and delivered the pass book. Shortly afterwards the 
depositor disappeared and was not afterwards heard from. 

The bank refused to pay the beneficiary and she brought suit. 
The bank claimed that the depositor should have been made a party 
tothe action. The bank admitted that an irrevocable trust had been 
created, but contended that the deposit could not be paid to the bene- 
ficiary, without giving the trustee an opportunity to be heard. 

The beneficiary claimed that the transaction amounted to an ab- 
solut2 gift and she found authority for this theory in the much quoted 
Totten case, decided in 1904 by the New York Court of Appeals, in 
which a rule was formulated as to deposits by one person in trust for 
another, and which settled the law of such deposits in New York. 
The rule, in part, is this: ‘*‘A deposit by one person of his money 
in his own name as trustee for another, standing alone, does not es- 
tablish an irrevocable trust during the lifetime of the depositor. It 
is a tentative trust merely, revocable at will, until the depositor dies 
or completes the gift in his lifetime by some unequivocal act or decla- 
ration such as delivery of the pass book or notice to the beneficiary.” 

The beneficiary construed this to mean that the delivery of the 
pass book ‘‘ completes the gift."" The gift being completed, title to 
the deposit passed absolutely to her, just as though the depositor had 
handed the money to her, unencumbered by any trust. 

If the court had used the words ‘‘ completes the trust”’ instead of 
‘* completes the gift” its meaning might have been clearer. But from 
the language which it did use, the court’s meaning is sufficiently clear 
to answer the argument advanced by the beneficiary. Inthe expres. 
sion ‘‘completes the gift,’ the court clearly meant the gift of the 
beneficial title, which is all that passes to the beneficiary of a trust, 
as distinguished from the absolute title. 

In this case there was no absolute gift. There was a gift of the 
beneficial title, or, in other words, a trust. Therelation of depositor 
and banker did not exist between the bank and the beneficiary. The 
bank was under contract to pay to the trustee, and to him only. He 
made the deposit and the pass book was issued to him and in his name. 
To compel the bank to pay the deposit to the beneficiary would sub- 
ject it to subsequent attacks by the original depositor. 

In brief, the holding of the case is this. Where A deposits his 


Trust Deposit. 
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own money in his name, in trust for B, and delivers the pass book 
to B, B cannot compel the bank in which the money is deposited to 
pay it to him during the lifetime of A, unless the payment is made 
with A’s consent, or A is made a party to the action. 


— Questions of law involving joint deposits are becom- 

Two Names. ing frequent. This is the natural result of the great 

increase in number of these accounts in recent years. 

The most recent case of this kind which has come to our attention 

is that of Meyer’s estate, decided by the Surrogate’s Court of New 
York County, and published herein on page 595. 

It seems that Laetitia M. Meyers deposited $46,000 in the Farmers’ 
Loan & Trust Company, of New York, in her name and that of her 
daughter, Marie L. Mead, ‘‘ either to draw.” 

Subsequently she instructed her attorney to invest $20,000 of the 
amount for her daughter and $20,000 for a granddaughter. The de- 
positor died before these investments were made. Upon the depos- 
itor’s death it became important to ascertain to whom the deposit 
belonged for the purpose of determining whether or not it was subject 
to the state inheritance tax. If it belonged to the depositor at the 
time of her death, it would be subject to the inheritance tax. But 
if the transaction constituted a valid gift, either to the daughter, or 
to the granddaughter, then the amount to which they could lay claim 
would not be subject to the tax. 

There is a statute in New York, which was enacted in 1907, and 
which provides that ‘‘ when a deposit shall be made by any person 
in the names of such depositor and another person, and in form to 
be paid to either or the survivor of them,” the deposit, and any addi. 
tions, becomes the property of the two persons named as joint tenants. 
The parties being joint tenants the survivor is entitled to the deposit. 

This statute was not referred to by the court for the apparent 
reason that it did not appear that there was an intent on the part of 
the depositor that ‘‘ the deposit should be regarded as the joint proper- 
ty of herself and her daughter, with theabsolute title in her daughter.’ 

It was held in conformity with earlier decisions that the mere form 
of the deposit was not sufficient to establish an intent on the part of 
the person making the deposit to give her daughter a joint interest 
with the right of survivorship. Any presumption in favor of such 
an intention was rebutted by the subsequent directions of the depos. 
itor with respect to the disposition of the fund. If the account had 
read ‘‘ either or survivor to draw,” it is to be questioned whether the 
daughter would not be entitled to the right of survivorship, under 
the statute referred to, despite the subsequent instructions of the de- 
positor as to the investment of the money. 

The statute says that, where the deposit is in form to be paid to 
either or the survivor of them, it becomes the property of both as 
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joint tenants at the time of the deposit. Subsequent declarations of 
the depositor, evidencing a different intention, would obviously be 
ineffective. 

It was further held that the instructions to the depositor’s attor- 
ney to invest $20,000 for the daughter and a like amount for the 
granddaughter did not entitle the intended beneficiaries to these 
amounts. There was no delivery of the money, or the mortgages 
or bonds in which it was to be invested to them, and there was there- 
fore no valid gift to either. 

At the death of the depositor, the deposit belonged to her just as 
though she had opened the deposit in her name alone. It was part 
of her estate and subject to the inheritance tax. 


Guiseppe Aidala went to the defendant bank 
and represented himself to be Rosario Aidala. 
In the name of Rosario he opened an account. 
Later Rosario sued the bank to recover the amount on deposit. The 
bank defended on the ground that Guiseppe was indebted to it in an 
amount in excess of the amount of the deposit. The defense was 
held good. 

The use of an assumed name could not be used as a shield under 
which the depositor might prevent the bank from deducting from 
the amount of his deposit a debt which he owedto it. It was not a 
case where a deposit was made for the benefit of some person other 
than the depositor. It was simply a case of a fraudulent attempt on 
the part of Guiseppe Aidala to collect the full amount of his deposit 
from the bank, notwithstanding the fact that he was indebted to the 
bank to an amount in excess of that deposit. The case is that of 
Aidala v. Savoy Trust Company, on page 585. 


Deposit in 
Assumed Name. 


It has been recently held that under certain cir- 
cumstances, a savings bank may engage in the 
operation of a summer hotel. 

The case in which the question came up is Bachelder & Snyder 
Co. v. Saco Savings Bank, on page 578 of this number. The bank 
acquired a hotel in legal proceedings and wanted to get rid of it. 
It found a purchaser who had no money and it turned the hotel over 
to him and advanced funds with which to start operations. The bank 
gave the purchaser a letter of credit, authorizing him to purchase 
supplies for the hotel, and when the bank was sued by one who fur- 
nished supplies on the strength of the letter, it set up the defense 
that the transaction was beyond its powers. 

But it was held that the bank had a right to own the hotel, acquir- 
ing it inthe manner in which itdid. Owning it the bank might sell 
it. To bring about a sale the bank had the power to put the hotel 
into condition to receive guests for it would be difficult, if not im- 
possible, to sell a defunct summer hotel. As the court pointedly 
said: ‘‘ Nothingis more dead than a deadsummer hotel.’”’ And last- 
ly the bank had power to issue a letter of credit for the purpose of 
converting the hotel into a going concern. The bank was therefore 
liable to the party who relied on the letter and furnished supplies to 
the hotel. 


Powers of 
Savings Banks. 











PROGRESS OF MONETARY REFORM. 


BY MAURICE L. MUHLEMAN, 
Author of “*A Plan for a Central Bank,” published by the BAnkine Law JouRNAL. 
“T“HE events of the month indicate, at last, some decided progress 
toward the realization of the plans for monetary reform in- 
augurated by the National MonetaryCommission. State bankers’ 
associations have at their conventions discussed and acted favor- 
ably upon the essential features of the Aldrich plan. Particularly in- 
fluential were the conventions of the Pennsylvania and New York State 
bankers; at the latter, President Taft spoke strongly for the early enact- 
ment of a law to give the country animproved system. Other speakers 
also urged action to impress the American Bankers’ Association with the 
need for determined steps to be taken at its November convention. 

The hope was expressed that legislation could be brought about at the 
next session of Congress, which will be the long one, if the advocates 
of the reform take energetic measures to push all along the line. 

There are many reasons for regarding such a hope groundless, 
even if there is far greater activity shown than has yet manifested it- 
self. It is not only noteworthy, but portentous, that not a single leader 
of national importance upon the Democratic side of the Senate and House 
of Representatives, has shown any inclination to give the subject con- 
sideration, favorably or unfavorably, so far as the public is informed. 

It is further to be noted that comparatively few of the leading bank- 
ers appear to be giving the subject careful study; too many of them 
have put it off to a more convenient season and have apparently not 
found that time as yet. 

Nor have the country bankers, who constitute by far the greater 
part of the whole number, shown decided interest in the plan, except 
here and there at the state gatherings. 

It would be fatuous to blink the fact that any plan for banking re- 
form must be devised so as to appeal to the country banker, if we would 
have the approval of the people at large; without the approval of the 
people at large, we can hardly hope to get the votes of their representa- 
tives in Congress in favor of any proposed plan. 

Very important parts of the plan present issues that require much 
time and discussion to shape into a form that will meet preponderant, 
not to say unanimous, approval. Most prominent of these is the ques- 
tion of the participation of the state-chartered institutions, a subject that 
may bring up an acrimonious debate on states’ rights, unless carefully 
adjusted. We must have full and free discussion of this important 
point. 


The clarifying arguments presented at the New York convention 
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are in this direction. The weakness of the Aldrich plan in leaving 
state institutions out of consideration of the scheme for the National 
Reserve Association, was emphasized by all the speakers. Mr. Tal- 
bert spoke of the unification of our state and national banking systems, 
which could be possible only by giving the former an equitable partici- 
pation. The manner in which trust companies and savings banks 
could be brought in was discussed by Messrs. Poillon and Rhoades; 
Mr. Frissell, always vigilant for state banks’ rights, contented himself 
with the presentation of the resolution of the National Board of Trade 
conference in January, which contains the essence of the whole subject 
and is hence worth repeating, to wit: 

‘' That its (the Reserve Association’s) stock capital be owned by in- 
corporated banking institutions, whether under national or state char- 
ters, willing to assume equal duties as a basis for equal privileges.’’ 

These few lines embody the principle which must be adopted, in 
some form or other, if the plan is to be successful; indeed it must be 
adopted in order to obtain approval of the people and of Congress. It 
may, even when so improved, not be acceptable for some time to come; 
without that improvement it will never be accepted. Nor should it be, 
if there is a sincere purpose to do what is best for the whole country. 

Another objection raised relates to the creation of branches of the 
proposed Reserve Association. It is feared by some that the branches 
will trench upon the business of the present reserve city banks. But 
the country banker should be particularly interested in this feature. 

The plan contemplates the division of the country into 15 districts, 
with a branch of the central bank in the banking center of each district. 
The banks which are shareholders in the central bank, in such districts, 
are to form a district board and choose directors for the central bank. 
The central board of directors appoints a manager of the branch; but in 
other respects the branch organization is local, and the local board has 
a voice in the discount operations of the branch. 

The purpose is to remove absolutely all questions as to the influence 
which might govern the central bank’s operations. If located at Wash- 
ington or New York, with no branch offices, the sectional needs of the 
country would not be so satisfactorily provided for, as would be the case 
if there were local offices, whose managers would be familiar with local 
needs. Cash could not be so speedily transferred and ail sorts of ques- 
tions could, and would, be raised when the reservoir was 1,000 or 2,000 
miles away; surely a reservoir near-by is preferable. 

The plan provides for a 12-hour maximum possible transportation 
limit, with a probable average time not to exceed five hours. This is 
of considerable value. Each district would have a reservoir of its own, 
not under influences that often have no sympathy with the district needs. 

If the country banks must depend on the reserve city bank, the re- 

erve city bank on the central reserve city bank, and the last-named 
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upon the national institution, the chances of the country bank getting 
all that it is entitled to, are less than if there were a branch of the na- 
tional institution at the banking center of the district, and hence near by. 

The question of competition with reserve banks is of course a perti- 
nent one. But to guard that it shall not prove actually pernicious, the 
functions of the central organization are limited. While it is conceiv- 
able that a country bank would, in certain circumstances, resort directly 
to the central bank’s branch in its district for a rediscount, rather than 
to its reserve agent, the question arises whether the circumstances 
would not be such as to make that action justifiable. Are there not fre- 
quently conditions arising that have the effect of embarrassing the country 
bank, because the reserve agent is unable to help out the former by 
reason of its commitments? Many a country bank has been unable to 
get its cash from its agent when most needed, at least in the measure 
which it wished. Too often a request for $20,000 is cut to $10,000 etc. 

It is imperative to provide for a removal of all of these impediments, 
to facilitate business ; and in fact the plan makes for a greater measure 
of independence for the country bank. The plan can be so devised as 
to preclude the undue trenching on the business of the reserve banks; 
after that has been provided for it remains for the reserve banks to ad- 
just relations, and services as well, to the new order of things. I am 
convinced that they will speadily do this and that there will be co-oper- 
ation rather than conflict. 

It is almost inevitable that part of the reserve-bank business will go 
to the central institution; it could not be a reserve association other- 
wise ; but the growth of business will make this a relatively insignifi- 
cant factor; even if this were not so the plan would have ample justifi- 
cation. 

We are planning a comprehensive reform for the general welfare, to 
correct evident defects and weaknesses in the system. The circum- 
stance that the reform may cause a diminution of profits derived from 
these very defects, is hardly a logical reason for an omission to cover 
the weak points. 

The fear that branch-banking may be inaugurated generally under 
such a plan is absolutely groundless; no such feature could be adopted. 

There are also quite radical differences of opinion on the point how 
undue expansion shall be regulated. 

The danger of over-expansion is one that must be considered; and 
the means by which it can be guarded against are, limiting the redis- 
counts and imposing a tax on the note-issues. 

In devising a plan for these ends, it is necessary to have in mind con- 
stantly the chief object, which is to give help when help is needed. The 
obvious purpose of the Monetary Commission plan is primarily to help out 
by limiting the rediscounts to commercial paper only; i. e. such paper 
‘“ arising out of commercial transactions.’’ The Bankers’ Committee 
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undertook to define the terms more specifically, and it seems to me they 
succeeded in making the limitation more definite. It can probably be 
defined still further so as to leave little doubt as to what is meant. 

The other element—the taxing of the note-issue—must also be de- 
vised so as to assure help when needed. The Monetary Commission 
plan proposes to lay the tax according to the amount of the note-issues, 
increasing with every $100,000,000, irrespective of reserves. As the 
tax is to become payable on all notes issued in excess of those which are 
to supersede the present national bank note issue, there is actually no 
margin for currency expansion except at a cost of 3 per cent. tax or 
more. 

In my own plan I adopted the principle that the extra cost should 
not apply when the need for currency,—as for crop-moving—is greatest. 
Undue expansion is indicated by the reserve ratio; I therefore used this 
as an index for the application of the tax. 

My contention is that the principle of applying the tax which I have 
adopted, is preferable to that used by the Monetary Commission, and 
am of course gratified to find the Bankers’ Committee agreeing with me. 

Under the other plan a situation might arise in which crop-moving 
could not be assisted without the imposition of a 3 or 4 per cent. charge 
or more. This would prove inequitable and a burden upon trade. 

Another method of regulating the imposition of the tax is that which 
is governed by the time during which notes in excess of a certain sum 
are inuse. Thus, it being a fact that from about January there is a 
slackening of need, a tax might be imposed then, increasing in rate, 
say fortnightly, to induce withdrawals of notes from circulation. 

Our problem is to provide a mechanism to let notes be issued freely 
when actually needed by legitimate business, and to enforce retirement 
when and as the need abates. An arbitrary fixed rate, unless adjustable 
to conditions as they arise, will defeat the purpose. 

There is a fear that the central institution may dominate the individ- 
ual bank. Itis entirely proper to insist that it shall not be the master, 
but it is improper to look upon it mere/y as the servant. While it is 
essential that most of its functions shall be exercised automatically, this 
does not imply that the institution is to be a mere automaton, with no 
discretionary power. Such an implication would mean, in large meas- 
ure, a continuance of some of the chief evils that call for correction. 

Aside from the fact that the institution must have powers to regu- 
late the international exchanges, there are other regulative features 
which will necessarily be created by the conditions, without which the 
institution would be almost useless as a device for improvement of the 


system. 

What has been the chief factor producing vicious results? Mani- 
festly over-expansion by a very large number of the unregulated bank- 
ing institutions throughout the country. This process is, in conjunc- 
tion with the inelastic currency system, the breeder of panics. It is 
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inconceivable that conservative bankers are not anxious that some res- 
traint shall be imposed upon those institutions which make a practice 
of taking inordinate risks that endanger the welfare of the whole system. 

Government restraint is inefficient; clearing-house regulation is 
only partial; how, then, is adequate regulation to be provided unless 
by means of the central institution, acting under discretionary powers, 
wisely exercised? Not as a master, but as a leader; not as a servant 
but as a regulator; conducted by the conservative element in each of 
the sections,to eliminate vicious banking through restraining influences. 

These and other minor questions must be settled before any concrete 
action can be expected. What has been done toward that, except by a 
few of the bankers? Practically nothing. 

Although the business interests represented in the National Board 
of Trade, pursuant to resolution in January last, have finally organized 
a national committee, chartered by the State of Illinois, with headquar- 
ters at Chicago, at this writing (June 30th) nothing definite has been 
done by them, so far as the public knows. They, too, started out with 
the declaration that Congress must be induced to act at the next session. 

Behind all, and imperatively needed for the success of the project, is 
the weight of public opinion; thus far precious little has been done to 
cultivate popular sentiment in favor of the plan. If it takes five months 
to organize a business men’s league for propaganda, how many months 
will it take to educate the people so that their interests are aroused and 
their representatives in Congress influenced? This is not a case such 
as often occurs in political contests, when a ‘‘ short, sharp campaign ”’ 
is sufficient. The question is too large and far-reaching ; and the work 
has hardly begun, in the proper sense of the term, applicable to such a 
subject. 

Nothing is gained and much may be lost by minimizing the difficul- 
tiesin the way. It is quite apparent that nothing important need be 
looked for from the Bankers’ Association Commission until November. 
What, then, can be expected from other sources that can give a plaus- 
ible reason for expecting Congressional action during the next session. 

Such being the facts it were wiser to be less optimistic. Under the 
influence apparently, of the National Monetary Commission, time has 
been lost; it cannot be made up in season for early legislation; what 
might have been done, had active work been begun in February, is an- 
other question useless to discuss here. As the matter now stands the 
subject may be made an issue in the presidential campaign of 1912, de- 
spite all the pleadings that it be treated in a non-partisan manner. 

It may be impertinent to question the wisdom of the National Com- 
mission in thus postponing action. The members are presumed to be 
giving the subject continuous attention in Washington, where they can 
keep in touch closely with the political influences at work. It is per- 
haps logical to assume that since they have taken no active steps for 
months, they determined on that policy because they felt it inadvisable 
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to undertake a propaganda at this time when other burning questions 
(tariff reform and trusts) are set before the people. 

Regard this inaction from any point of view and it is clear that 
monetary reform will not be enacted at the next session of Congress. 
Hence let us be content to look forward to a successful issue of our agi- 
tation later; in the meantime getting actually at work for the long edu- 
cational campaign that must precede the approval of any plan that may 


be proposed. 
SSS 


A SIMPLIFIED BANK STATEMENT. 


O most people the ordinary statement of a bank is almost like an in- 
scription in Greek. It would be quite instructive and a good 
deal more satisfying to many of those who are depositors, and 
even to those who are stockholders, if the items could be stated 

in every-day language. The regulations do not permit this in the official 
reports; but when the statements are published for distribution it could 
readily be done. 

An example of this is presented by the First National Bank of Car- 

bondale, Pa. Each of the items is explained, somewhat like this: 
LIABILITIES. 

Capital: the amount of actual money put up by our stockholders 
when business was begun. 

Surplus: the amount of our earnings set aside as a further safeguard 
to depositors. 

Undivided Profits: additional protection for funds of depositors. 

Circulation: our notes outstanding secured by Government bonds. 

Due to Banks: funds belonging to other banks and bankers. 

Dividends unpaid: cash held for stockholders who have not yet col- 
lected their dividend checks. 

Deposits: funds belonging to our depositors subject to check. 

RESOURCES. 

Loans: money loaned to responsible people, secured by collateral or 
approved indorsement. 

United States Bonds: money we invested in bonds to obtain our 
note circulation. 

Other Securities: high grade securities bought and held by us. 

Banking House and Fixtures: book value of our office building, 
vaults, etc. 

Other Real Estate: our new building site. 

Overdrafts: the amount we paid on checks of our customers whose 
balances were not quite sufficient to pay their checks. 


Due from banks; funds on deposit or otherwise due from other 
banks. 


Reserve: cash in coin and currency in the vaults. 


cash on deposit with reserve agent banks approved by the 
Government. 
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The verbiage can be changed to suit the circumstances; but some 
such form of expressing the facts would be very gratifying to many to 
whom the ordinary statement conveys little meaning. 

The more the people learn to understand the meaning of a bank re- 
turn, the less will there*be of that prejudice which still remains in many 
communities, despite the progress of enlightenment. The prejudice was 
born during the period of ‘‘wild cat’’ and ‘‘red dog’’ banking more 
than a generation ago and has been handed down during the period of 
transition from the old system to the new. 

In those days secrecy, freedom from supervision, disguising facts, 
were the necessary incidents of unscrupulous banking. In this day of 
publicity and developing regulation of business, the plain statement 
of the condition of a bank in the language of the ordinary reader of news- 
papers, would go far to eliminate the unreasonable prejudices. 

The subject is commended to the consideration of managing officers 
of banks, many of whom have no doubt studied how to meet the ques- 
tion on frequent occasions. 


CHECKS FOR FEDERAL TAXES AND DUTIES. 


Under the law which becameoperative June lst, the Treasury is now 
receiving checks for payment of duties on imports and internal revenue 
taxes, at the principal places of payment. 

The law gave the Treasury the power to make such regulations as 
might be deemed proper and Secretary Mac Veagh therefore decided 
that only certified checks, payable through a clearing-house, are to be re- 
ceived. This of course excludes the use of checks by those tax-payers 
who keep their accounts with non-clearing banks and trust companies, 
which appears to some to be an unfair discrimination. 

But Secretary Mac Veagh is entirely justified in making this regula- 
tion. There are only a very few of these tax-payers who do not keep 
accounts with banking institutions that are members of clearing-houses 
or clear through members. 

The law is purely permissive, and was enacted to facilitate the bulky 
payments which required the handling of large sums of cash under the 
old law and regulations. 

It is the Secretary’s first duty to so administer his office that the 
Government shall obtain its revenue beyond any possible question. It 
is not for him to take the slightest risk. He therefore required in ad- 
dition to the certification, the backing which clearing-house member- 
ship gives to the checks, as well as the facility for collection which 
clearing provides. 

It is no part of the Government’s duty to send around and collect 
checks tendered in payment of taxes. The tax-payer must come to the 
Government office and pay. If it is willing to accommodate tax-payers 
so far as these regulations do, it is a concession, to the terms of which 
tax-payers should adjust themselves and not expect the Treasury to re- 
lax safeguards to meet isolated instances, which actually involve 
only a small fraction of the payments. 
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. RIGHTS OF HOLDER (Continued). 


Holder Must Take in Good Faith. 
Holder Must Take for Value. 


Holder Must Take Without Notice of 
Infirmity or Defect. 
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5. Holder Must Take in Good Faith.—It has already been stated that, 
to constitute the taker of an instrument a holder in due course, it must 
appear that the instrument was complete and regular upon its face, that 
the holder received it before maturity and without notice that the in- 
strument had been previously dishonored, if such was the fact. 

In addition tothese requirements the holder, in order to establish him- 
self a holder in due course, must show that he took the instrument in 
good faith. The words “‘good faith,’’ in this connection, refer only to 
the good faith of the indorsee or transferee. Hangan v. Sunwall, 60 
Minn. 367, 62 N. W. Rep. 398. 

Bad faith in taking commercial paper does not necessarily involve 
furtive motives, but it exists where one has knowledge of facts putting 
him upon inquiry, and by inquiry he could have discovered the real 
situation. Thus it is held that the use of a check, payable to a corpora- 
tion, to pay the individual debt of an officer of the corporation, is suffi- 
cient to put the transferee upon inquiry as to whether such use of the 
check was authorized. Ward v. City Trust Company, 192 N. Y. 61, 
84 N. E. Rep. 585. But neither the purchase of a note at a discount, 
nor an indorsement without recourse, is sufficient to put the purchaser 
upon inquiry. Bad faith on the part of a purchaser may be shown by 
evidence of gross negligence, and, when once shown, subjects him to 
all defenses available between prior parties. Drew v. Wheelihan, 75 
Minn. 68, 77 N. W. Rep. 558. Selover on Negotiable Instruments 
(2d. Ed.), p. 217. 

The fact that the plaintiff, suing upon a note, took the instrument, 
indorsed without recourse, from persons who were strangers to him, 
without making inquiry as to their financial condition, and paid only a 
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little over half of the face value, may be taken into consideration by the 
jury upon the question of the plaintiff’s good faith. 

6. Holder Must Take for Value.—A reference to section 91 of the 
statute, quoted on page 481 of the June, 1911, issue of the BANKING LAW 
JOURNAL, will disclose that the next essential requirement of a holder 
in due course is that he must have taken the instrument for value. To 
go thoroughly into the question of what constitutes value at this point 
would be a mere repetition of what appeared in earlier articles under the 
topic of consideration for negotiable instruments, for a consideration 
sufficient to support the original execution of a negotiable instrument 
is sufficient to support a transfer of the instrument and to constitute the 
transferee a holder in due course. See the sixteenth of this series of 
articles, in the October, 1910, issue of the BANKING LAW JOURNAL, page 
855, et seq. 

The transfer of negotiable paper to a bank in consideration of a 
credit upon its books, which credit is not absorbed by an antecedent in- 
debtedness, or exhausted by subsequent withdrawals, is not a purchase 
for value in the ordinary sense of the term, but the rule is different 
where the bank holds a note of the payee, due on the day the instru- 
ment is received and pays the same by the application of the discount, 
or where it assumes a legal obligation to another on the faith of the 
credit, or allows the account upon which the instrument was credited 
to become overdrawn, even though on subsequent dates, including the 
date of maturity of the instrument, the account had a balance exceeding 
the amount of the instrument. Selover on Negotiable Instruments (2d 
Ed.), p. 221. 

Citizens’ State Bank v. Cowles, 180 N. Y. 346, 73 N. E. Rep. 33, 
is a case wherein a bank unsuccessfully attempted to show that it was a 
holder in due course of a check. The check was given by the defend- 
ant in payment for a team of horses, purchased from the payee, under a 
written guaranty of soundness. On the day the horses were delivered 
it was discovered that one of them was ill from pneumonia, from which 
it subsequently died. The payees indorsed the check to one George Hoff- 
man, the president of the plaintiff bank, and mailed it to him at Little 
River, Kansas. Within two or three hours after he received the check, 
Hoffman deposited the check with the plaintiff bank, which credited it 
to Hoffman’s account, and sent it forward to the National Bank of Kan- 
sas City, Missouri, for collection. Before the check was presented to 
the drawee, the First National Bank of Portchester, N. Y., payment 
had been stopped. When the defendant introduced evidence bearing 
upon the breach of warranty it was necessary for the plaintiff bank to 
show that it was a holder in due course, in order to recover. The evi- 
dence was hazy as to the details of the deposit of the check by Hoffman 
with the plaintiff. It was held that if the evidence would support the in- 
ference that the plaintiff did not buy the check, but simply gave Hoff- 
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man credit on its books for the amount, then the plaintiff was not a 
holder in due course, for the reason that the plaintiff had not parted with 
value. A judgment in favor of the plaintiff was reversed and a new trial 
granted. 

7. Holder Must Take Without Notice of Infirmity or Defect.—The 
fact that there is an infirmity in the instrument, or a defect in the title of 
the person negotiating it, will not defeat the holder’s right to recover on 
the instrument, provided he had no notice of the infirmity or defect, and 
is in other respects, as set forth in the preceding sections, a holder in 
due course. If the holder has notice of any infirmity or defect, he is 
not a holder in due course, and defenses are good against him. 

Section 94 of the Negotiable Instruments Law tells when the title of 
a person who negotiates an instrument is defective. Under that section 
it is defective when ‘‘ he obtains the instrument, or any signature thereto, 
by fraud, duress, or force and fear, or other unlawful means, or for an 
illegal consideration, or when he negotiates it in breach of faith, or under 
such circumstances as amount to a fraud.’’ The Wisconsin Act adds 
the following: ‘‘ And the title of such person is absolutely void when 
such instrument or signature was procured from a person who did not 
know the nature of the instrument, and could not have obtained such 
knowledge by the use of ordinary care.’’ 

It has been held that the title of the payee of a note is defective 
where the only consideration is accrued interest on a loan previously 
made at an unlawful rate of interest. Keene v. Behan, 40 Wash. 505, 
82 Pac. Rep. 884. In this case the holder did not establish that he was 
a holder in due course and was not permitted to recover. He purchased 
the note for value and before maturity, but he failed to state any facts 
showing the circumstances under which he purchased it. Said the court: 
‘The entire record shows a studied effort on his part to avoid obtaining 
information.’’ 

A question frequently arises as to what facts are sufficient to consti- 
tute notice to a holder. The rule is that mere knowledge of facts suffi- 
cient to put a reasonably prudent man on inquiry is not enough to de- 
feat the holder’s claim to be considered a bona fide holder, and negli- 
gence in not inquiring into facts which ought to have put him on in- 
qguiry is not sufficient. Actual bad faith must beshown. The purchaser 
of a negotiable instrument is not bound, at his peril, to be on the alert 
for circumstances which might rouse a suspicion in the mind of a cautious 
individual. The question is one simply of good faith in the purchaser, 
and unless the evidence makes out a case of fraud or bad faith on his 
part, he must be deemed a holder in due course, at least so far as the 
question of notice is concerned. 

The rule is expressed in this way in section 95 of the Negotiable In- 
struments Law: ‘‘To constitute notice of an infirmity in the instru- 
ment or defect in the title of the person negotiating the same, the person 
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to whom it is negotiated must have had actual knowledge of the infirm- 
ity or defect, or knowledge of such facts that his action in taking the 
instrument amounted to bad faith.’’ This section simply reiterates a 
rule of the common law. 

Where the purchaser has actual notice of an infirmity or defect, the 
defense is simply a question of proving that fact. Where a person made 
a written application for a life insurance policy, executing a note, the 
proceeds of which were used to pay the first premium, and the purchaser 
of the note took it with notice that the policy had not, at that time, been 
issued, the purchaser, although he paid value and took the note before 
maturity, assumed the risk of a possible failure by the company to de- 
liver such a policy as was described in the policy. Heard v. Shedden, 113 
Ga. 162, 38 S. E. Rep. 387. There are many similar cases wherein the 
infirmity or defect in the paper was shown to have come to the actual 
notice of the purchaser. When this is once shown the holder is not a 
holder in due course and the paper is open to defenses. 

A greater difficulty arises when the facts do not show that the holder 
had actual notice, and it is claimed that he had knowledge of such facts 
that his action in taking the instrument amounted to bad faith. The 
statute on this point has been construed in many cases. A few illustra- 
tions will serve to show what circumstances constitute bad faith on the 
part of the holder which will prevent him from claiming the rights of a 
holder in due course. 

In the case of Cheever v. Pittsburgh, S. & L. E. Railroad Company, 
150 N. Y. 59, it appeared that the president of the defendant railroad 
company, being authorized to issue notes of the company to the amount 
of $10,000, for the purpose of raising funds to purchase flat cars, signed 
two notes as president of the company for $5,000 each. The notes were 
made payable to J. T. Bruen, who was the president’s private secretary, 
and who indorsed the notes. The president then wrongfully indorsed 
them with the name ot a firm of which he was a member, delivered them 
to one Brooks, and used the proceeds for the benefit of the firm. Sub- 
sequently the notes came to.the hands of the plaintiff, who brought suit 
against the railroad company. There is a general principle that, where 
an officer or agent of a corporation makes a corporate obligation payable 
to himself, it bears upon its face notice of his incapacity to issue it, 
when he attempts to deal with it for his own purposes. This principle 
was held not toapply. So far as appeared on the face of the instruments 
they were regularly issued to a third person and by him indorsed to a 
firm of which the president of the defendant railroad company was a 
member. There was nothing in this which would impute bad faith to 
Brooks, to whom the president transferred the notes. And Brooks, 
being a holder in due course, the plaintiff stood in the same position 
and could recover. With reference to the transferee of negotiable 
paper, the Court said: ‘‘ He is not bound at his peril to be on the alert 
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for circumstances which might possibly excite the suspicion of wary vig- 
ilance ; he does not owe to the party who puts the paper afloat the duty 
of active inquiry in order to avert the imputation of bad faith. The 
rights of the holder are to be determined by the simple test of honesty 
and good faith, and not by a speculative issue as to his diligence or neg- 
ligence. The holder’s rights cannot be defeated without proof of actual 
notice of the defect in title or bad faith on his part evidenced by circum- 
stances. Though he may have been negligent in taking the paper, and 
omitted precautions which a prudent man would have taken, neverthe- 
less, unless he acted mala fide, his title, according to the settled doc- 
_trine will prevail.’’ Applying this rule to the facts in this case it was 
held impossible to impute bad faith to Brooks. He advanced a large 
sum of money on the faith of the paper, without any actual knowledge 
that the relations of the party with whom he dealt were different from 
what they appeared to be. And he had the right to assume that the 
relations to the paper of every person whose name appeared thereon 
were precisely what they seemed. He had the right to assume that the 
notes had been issued by the defendant railroad company to Bruen in 
the regular course of business, and that they were by him transferred 
to the firm, of which the president of the defendant was a member in 
like manner.’’ 

The mere fact that the holder of a note received it from a note-brok- 
erage company does not put the holder upon inquiry as to whether the 
brokerage company acted within its authority. American Exchange 
National Bank v. New York Belting Company, 148 N. Y. 698. In this 
case the defendant admitted making the note, on which suit was brought, 
but showed that the note was delivered to the brokerage concern for dis- 
count or sale, and that the brokerage company wrongfully delivered the 
note to the plaintiff as collateral for a loan. For this reason it was 
claimed that the plaintiff was not a holderin due course. But this con- 
tention was not concurred in by the court. The plaintiff had no actual 
knowledge that the note was not transferred in strict compliance with 
the authority given, and, as stated, the fact that the plaintiff received 
the note from a company engaged in the business of note brokerage 
was not sufficient to raise a doubt as to the broker’s authority to deal 
with the paper. 

Discounting a note at the rate of seven per cent. per annum does 
not indicate bad faith on the part of the bank purchasing the note, though 
the legal rate of interest is six per cent. Bank of Monongahela Valley 
v. Weston, 172 N. Y. 259. The action was upon a note payable to the 
order of a firm and indorsed in the firm name for the accommodation 
of the maker. The indorsement was made by one member of the firm 
without the knowledge, consent or authority of the other members and 
the member who was sued relied upon that infirmity in the paper as a 
defense. As the bank had no actual knowledge of the accommodation 
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character of the paper it was necessary to show that the bank was not 
a holder in due course by reason of bad faith in order to interpose the 
defense. The only circumstance which the defendant could bring out 
which, according to his idea, established bad faith on the part of the 
plaintiff bank, was the fact that the note was discounted at seven per 
cent., whereas the legal rate of interest was but six. But this, the 
court held, did not establish bad faith, especially in view of the fact that 
seven per cent. was the bank’s usual rate of discount. It has been held 
that when paper is purchased at half of its face value the price paid 
is a circumstance bearing on the innocence or good faith of the pur- 
chaser. But it has never been held that such an insignificant sum as 
one per cent., when retained could, standing alone, affect the good faith 
of the transaction. 

Bad faith was found to exist in a case where a national bank sued 
upon two promissory notes for $1,000 each. The Canajoharie National 
Bank v. Diefendorf, 123 N. Y. 191. The evidence tended to prove that 
one Henderson and another procured from the defendant at Rochester, 
N. Y., eight promissory notes for $1,000 each, payable to Henderson, or 
bearer, at various times from three to twelve months from date. The 
notes were obtained by fraud and misrepresentation, and under an agree- 
ment that they should be retained in the possession of the payee, to be 
paid from the receipts of a business, which the parties were to carry on 
as partners, and under such circumstances as would not have entitled 
the payee to enforce them against the maker. Two of these notes were 
purchased from Henderson by the plaintiff bank at its place of business 
in the village of Canajoharie, N. Y., nearly two hundred miles distant 
from the place where the notes were executed. The maker lived within 
six miles of this place and the cashier of the plaintiff bank was acquaint- 
ed with him, whereas Henderson was-a perfect stranger to the cashier. 
Henderson was introduced to the cashier by a resident of the village 
wherein the bank was located. This party, upon being requested by the 
cashier to indorse the notes, refused to doso. The maker was a farmer, 
upward of sixty years of age, and he had never been engaged in any 
business requiring the discount of negotiable paper to any noticeable ex- 
tent. The cashier announced what he would give for the notes and the 
proposition, which insured the bank a profit of from fifteen to eighteen 
per cent., was accepted by Henderson without hesitation or quibbling. 
As might have been expected, Henderson immediately disappeared and 
was not afterwards heard from. ‘The court found bad faith on the part 
of the bank, which deprived it of the character of a holder in due course. 

The reasons for so holding may be conveyed to best advantage 
in the court’s own words: “The notes were apparently for unusual 
amounts for a farmer in ordinary circumstances to give, and would 
naturally have excited curiosity in those who knew him as to the cir- 
cumstances under which such an indebtedness was incurred. The plain- 
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tiff’s cashier, however, studiously refrained from acquiring any informa- 
tion in regard thereto, even such as might be, under many circumstan- 
ces, desirable for the bank tohave. He made no inquiry as to the con- 
sideration of these large notes, the influences, which had taken this 
farmer so far from home, or the circumstances attending their execu- 
tion. He asked no questions as to the responsibility, employment or 
associations of his vendor; but, apparently bought the notes upon the 
security of a single name, evidence by a signature unfamiliar to him, 
and indifferent to the manner in which they were obtained, or the res- 
ponsibility of the person with whom he was contracting. * * Greater 
caution in avoiding the most natural information could not have been 
exhibited by the plaintiff if the cashier had known the notes were obtain- 
ed by fraud or crime and desired to remain in ignorance of those facts. 
His conduct indicated something more than negligence. He exhibited 
a studious desire to avoid any information which might throw light upon 
the origin of the notes, or the existence of equities in favor of their maker. 
Henderson, a‘ perfect stranger’ to the plaintiff, coming red-handed from 
the perpetration of his fraud, and desiring to realize its fruits, while his 
confederate kept Diefendorf employed at a distance from his residence, 
could not have discovered a less scrupulous or more accommodating in- 
strument than this national bank, if he had sought the customary agen- 
cies for the negotiation of feloniously acquired securities. Henderson dis- 
played a cautious reticence in recommending the paper he had to dispose 
of, and the cashier, with a delicacy as novel as it was considerate, appre- 
ciated his situation and refrained from putting any questions which 
might embarrass his vendor in negotiating a successful sale. Common 
prudence, and a decent regard for the rights of those who might be in- 
jured by his conduct, required more than this from the least scrupulous 
of men, and much more it would seem from the managers of a chartered 
financial institution. Such institutions have no right to advertise pur- 
chase by them of unlawfully acquired notes, bonds or negotiable paper, 
without inquiry or question. Neither have they the right to dealin such 
securities in defiance of the salutary rules regulating the acquisition of 
title to personal property. It cannot be seriously contended that a busi- 
ness carried on in such a manner is conducted according to the usual 
and ordinary course of such institutions, within the meaning of those 
words as used in relation to transfers of personal property.’’ 
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This Department embraces all the newly decided cases of importance to 
bankers, bank counsel and bank directors. The experiences they disclose 
are likewise worthy the careful attention and study of the merchant, 
the depositor and the bank student seeking advancement. Further infor- 
mation regarding any case published will be farnished on application. 





LETTER OF COMMENDATION. 


Liggett v. Levy, Supreme Court of Missouri, March 31,1911. 1368. W. Rep. 299. 


A letter, signed by the second vice-president of a bank, which states that the 
bearer is interested in a certain company, “‘who are valued customers of this bank,’ 
that ‘‘their business has always been highly satisfactory to us and we consider them 
wideawake business men,” and that ‘‘any favors shown to him will be highly appre- 
ciated,” is not a letter ofcredit. Nor isit a letter of commercial recommendation 
rendering the bank, of which the writer was an officer, liable toa bank which loaned 
the bearer money on the strength of the letter. 


Action by J. W. Liggett against J. B. Levy and another. From 
a judgment of dismissal rendered on sustaining a demurrer to the 
petition interposed by defendant the Union National Bank, after 


the dismissal of the suit as to defendant named, plaintiff appeals. 
Affirmed. 


Lamm, J. In 1907 plaintiff sued one Levy and his corporate co- 
defendant, the Union National Bank, in the Jackson circuit court; 
his petition in six counts, each sounding in tort. 

The suit was dismissed as to Levy. The bank demurred; one 
ground being that no count states facts sufficient to constitute a cause 
of action. The demurrer was sustained. Thereat plaintiff, electing 
to stand and refusing to plead over, suffered judgment, and comes 
up by appeal. 

Each count states a separate cause of action, bottomed on a cer- 
tain writing, designated by the pleader as a “‘letter of credit or com- 
mendation,” alleged to have been issued by the bank toLevy. That 
letter, set forth in the petition in hec verba, reads: 
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DAVID T. BEALS, President. W. H. SEEGER, Second Vice-President. 
FERNANDO F. NEAL, Vice-President. EDWIN W. ZEA, Cashier. 
No. 3,637. 


UNION NATIONAL BANK. 
Capital & Surplus, $1,000,000. 
Kansas City, Mo., January 16, 1906. 
To Whom It May Concern: 

This letter will be presented to you by J. B. Levy in the 
interest of the Preferred Bond & Investment Company, 
who are valued customers of this bank. Their business 
has always been very satisfactory to us, and we consider 
them wide-awake business men. Any favors shown to him 
will be highly appreciated. Yours respectfully, 

W. H. Seeger, Second Vice-President. 


The petition alleges that Levy was connected with the Preferred 
Bond & Investment Company, a corporation, doing business in Kan- 
sas City; that Levy called upon plaintiff with said letter in his charge 
and possession, and plaintiff, relying upon the truthfulness of the 
letter and upon the statements therein contained, entered into an 
agreement whereby he loaned money to Levy. 

The question is, does the petition state a cause of action against 
the bank. 

The petition counts on the letter as either one of credit or of com- 
mendation. The distinction between a letter of credit and a letter 
of mere commendation is so radical that the pleader’s characteriza- 
tion of the letter as one or the other clearly shows he was perplexed 
and not sure of his own ground. He was unwilling to stand on the 
letter as a letter of credit, and was also unwilling to eliminate that 
idea and stand on a liability predicated of the letter as a letter of 
mere commercial recommendation. In that pickle he pleads double 
and in the alternative. Let us consider the letter in a double aspect 
as one of credit andas one of commercial recommendation. 

Letters of credit are instruments long and well-known to com- 
mercial law and mercantile usage. Such a letter is not subject to 
loose definition, Contra, it has a technical and specific one, fills a well- 
known office in effecting exchange, and, while no set form of words 
may be necessary, yet a letter of credit as known to the law must 
fill the office of a request, general or special, to pay the bearer or 
person named money, or sell him some commodity on credit, or give 
him something of value, and look to the drawer of the letter for re- 
compense, and it partakes of the nature of a negotiable instrument. 
Obviously the letter in hand, as its face reads, is in no thinkable 
sense one of that sort; ergo it is not a letter of credit, and to speak 
of it as such is inexact, asa misnomer. Ifthe letter was a ‘‘letter 
of credit” it would support an action ex contractu. 

Was the letter one of commercial recommendation on which an 
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action for fraud and deceit would lie against the bank because of 
false representations therein made? In construing the letter, a 
court is not at liberty in order to fasten liability to add or take away 
words, thereby altering the sense, and either enlarging or cramping 
the assurance given in the instrument. Weil v. Schwartz, 21 Mo. 
App. loc. cit. 380, 381. A cardinal rule of interpretation is that 
words not technical are taken in their ordinary and usual acceptance. 

Now the letter says nothing in direct terms about the solvency or 
insolvency of Levy or the investment company. The petition al- 
leges that the statements in the letter, viz., that they were ‘‘valued 
customers” of the bank, that ‘‘their business” had always been ‘‘very 
satisfactory to us,” and that ‘‘we consider them wide-awake business 
men,” were each and all false and known by the bank to be false. 
It alleges that plaintiff relied on those statements as true, and on 
the faith of that reliance parted with his money. It is not alleged, 
otherwise than by indirection, as above, that plaintiff relied on the 
solvency of Levy or the investment company. Such allegation, if 
made at all, must be felt out by way of inference. 

Recurring to the letter, it says it will be presented by Levy in 
the ‘‘interest” of the investment company. The business of that com- 
pany (its ‘‘interest”) does not appear. Whether it was on the mar- 
ket as a buyer or a seller, a borrower or an investor, is dark; neither 
the letter nor the petition giving out any light. The drift of the letter 
agrees as well with the idea that the company (as its name points) was 
seeking investments, as with the idea that it wanted to establish for it- 
self a commercial credit as a borrower. If we turn to Levy, the 
same situation confronts us. Indeed the face of the letter is more 
consonant with the idea that between the two (the company and 
Levy) they had something to sell, and were seeking persons able 
and willing to buy. But plaintiff does not allege he bought aught 
from either. If the company was hawking its own stock or securi- 
ties on the market through Levy as a promoter or agent, as may 
very well be, then a purchaser would be interested in knowing 
whether Levy was honest and truthful, or a sharper living by his 
wit, and whether the company was doing a straight or crooked busi- 
ness. But this petition fights shy of that issue of fact. Plaintiff was 
no purchaser. He says he /oaned Levy many thousand dollars in 
cash on the strength of defendant’s letter, and lays stress in his pe- 
tition, not upon honesty, but upon the fact that both Levy and the 
company were insolvent; that the bank knew that fact when it issued 
the letter, and made false representations as to their being ‘‘valued 
customers,” and having a ‘‘satisfactory” relation with the bank as 
‘twide-awake business men.” The letter is more remarkable in 
what it does not say than in what it does say. Either by accident or 
design, it, assaid, omits a direct statement of solvency. However, 
a representation may mean solvency without using the word. Ifa 
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banker certifies that A. is a valued customer of his bank, does that 
not mean that he is either a valued depositor or a valued borrower ? 
If ‘‘valued”’ as a depositor, does that not at least smack of solvency ? 
If ‘‘valued” as a borrower, can a borrower be valued by a bank with 

out the wherewithal to pay ? Can the business of ‘valued customers,”’ 
such as ‘‘wide-awake business men,” be ‘‘satisfactory”’ to a bank, 
unless the business men are so wide-awake as to conduct their busi- 
ness on sound principles, steering clear of bankruptcy? We look on 
the letter as a roundabout statement of some financial responsibility 
and solvency. 

But all that does not touch the very heart of the matter, as with 
the point of aneedle. The studied and extraordinary vagueness of 
the letter remains to be further considered. That vagueness indeli- 
bly stamps it on its face as an unstable and insufficient foundation 
for commercial credit as a borrower of money. There is no hint 
given by the writer of the extent or line of credit, if any, that should 
be given the bearer. It invites no loan at all, let alone one of the 
amount here. It is an unheard of and preposterous affair that a man 
would loan a stranger $12,750 in due course of business, without 
any usual preliminary inquiry or security exacted, merely on his 
faith in the borrower’s financial credit,suggested by proof so shadowy 
and inconsequential as the letter in hand. In other words, reliance 
and faith upon the borrower’s ability to repay so large a loan could 
not in reason spring as a natural and fair conclusion from a letter 
couched in the terms of this one. 

A commercial recommendation taken as the foundation of credit 
and financial standing, in the sense of ability to repay borrowed 
money, should have the virtue of being a direct, plain, and reason- 
ably sufficient statement of the borrower's financial condition. In 
very olden times the half-gods, presiding in certain heathen oracles, 
gave out assurances premeditatedly uncertain and double. But those 
assurances were possibly intended to confuse men, play pranks with 
them, and make ducks and drakes of their affairs. When acted on, 
they not unusually endedin mischief. The business affairs of modern 
life are not carried on, nor are the credit and standing of borrowers 
established, by recommendations as vague as those exploded oracular 
assurances. In Blake v. Meadows, 225 Mo., loc. cit. 30, 123 S. W. 
868 et seq., this court held in judgment certain vague and indefinite 
reports of commercial agencies, ruling they were not to be received 
as a basis of credit, and this because of their very uncertainty and 
vagueness. 

Moreover the last line of the letter has to be reckoned with, viz.: 
‘* Any favors shown to him will be highly appreciated.” What do 
‘*favors” mean? Does the word mean courtesy extended? Does it 
import information given? Does it bespeak introductions to men 
likely to deal with the investment company or with Levy? Or does 











LEGAL DECISIONS. 571 


it invite loans of money? The latter is the most far-fetched and un- 
likely ofall. If the word was selected for the identical purpose of being 
indefinite and mzaning something or nothing of pith, the person se- 
lectingit thereby furnishesno little evidence of his being a past master 
in the art of foggy writing. Again the last words of the letter are 
that said favors will be ‘‘ highly appreciated.” Highly appreciated 
by whom? Bythepublic? ByLevy? Or bythe writer ofthe letter? 
Does ‘‘ appreciated” mean the favors will be repaid? Hardly. But, 
ifso, how? By thanks? By gratitude? Or by cash? 

We are cited to cases holding that false representations in a letter 
issued to evidence the financial credit of the bearer or person named, 
when the representations are knowingly made, or made so recklessly 
as to spell fraud, support actions for fraud and deceit. Dunnv. White, 
63 Mo. 181; Dulaney v. Rogers, 64 Mo.201; Weil v. Schwartz, 21 Mo. 
App. 372, supra; Felix & Marshton v. Shirley, 60 Mo. App. 621. But 
in those cases the representations were direct commercial recom- 
mendations, intended to establish the credit of a purchaser or bor- 
rower. 

To sum up, there must be such natural connections between a let- 
ter of commendation and the acts complained of that the one may be 
seen to bear the relation of a proximate cause to the other. It is 
elementary that to be actionable an injury must be a natural sequence 
of the wrongful.act. Here the specific damage is not the reasonable 
result of the letter. True one followed the other. But merely be- 
cause the letter preceded the injury and the injury followed hard on 
the heels of the letter does not establish the relation of cause and 
effect. Post hocergo propter hoc must be weighed carefully, for it 
may be fallacious reasoning. Tuesday follows Monday and night 
follows day; but Monday did not cause Tuesday, or day, night. 
We cannot look on the letter as the procuring cause of Levy’s finan- 
cial credit as a borrower. The reasonable object of that letter fell 
far short of a loan. Its force is naturally spent in other ways. 

There is another fatal infirmity. Our statute of frauds and per- 
juries (R. S. 1909, § 2785) ordainsthat: ‘* Noaction shall be brought 
to charge any person upon or by reason of any representation or as- 
surance made concerning the character, conduct, credit, ability, trade 
or dealings of any other person, unless such representation or assur- 
ance be made in writing,and subscribed by the party to be charged there- 
by, or by some person thereunto by him lawfully authorized.” That sec- 
tion requires the ‘‘ assurance” to be in writing, and, more to the 
point, to be ‘‘subscribed by the party to be charged thereby, or by 
some person thereunto by him lawfully authorized.” This letter 
was signed by ‘‘ W. H. Seeger, 2 V. Pres.” It does not purport to 
be signed by the bank. There is no rule of law known to me, requir- 
ing 1 court t>take judicial notice that the duties of a second vice-pres- 
ident of a bank are of a sort permitting him to bind the bank and 
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cast liability on it by false statements made in letters of recommen- 
dation. If he had such authority, it was matter of allegation and 
proof. 

Therefore the judg ment should be affirmed. 


PLEDGEE OF NATIONAL BANK STOCK. 


Williamson v. American Bank, United States Circuit Court of Appeals, February 7, 1911. 185 Fed. Rep. 66. 


A bank, to which shares of national bank stock are pledged as collateral for a 
loan, is not subject to the statutory liability imposed upon national bank stockholders. 


Action by William B. Williamson, as receiver,against the American 
Bank. Judgment for defendant, and plaintiff brings error. Affirmed. 

Gorr, Circuit Judge. The plaintiff below alleged that the defend- 
ant below, a corporation under the laws of South Carolina, became a 
stockholder in the National Bank of Asheville, a corporation under 
the laws of the United States, by virtue of the fact that there was 
standing upon the books of that bank, in the name of W. L. Gassa- 
way, cashier, 200 shares of the capital stock of that bank, plaintiff 
charging that said Gassaway was the cashier of the American Bank, 
and that he held said shares of stock for that corporation; that the 
National Bank of Asheville made an assignment ofallits property to 
William B. Williamson for the purpose of bringing about the liquida- 
tion of said bank and the closing of its business under the terms of 
section 5220 of the Revised Statutes of the United States (U. S. Comp. 
St. 1901, p. 3503); that in the proceeding instituted in the Circuit 
Court of the United States for the Western District of North Carolina, 
by the United States, against the National Bank of Asheville and 
others, the said plaintiff was appointed receiver of said bank; that 
he qualified and proceeded to act as such; that said court directed 
the collection of 55 per centum from the several stockholders whose 
names appeared upon the books of that bank on December 11, 1897; 
that said defendant not having paid its assessment,the court on June, 
1900, directed the receiver to collect the same by suit; that the defend- 
ant’s assessment amounted to $2,750, which sum with interest thereon 
plaintiff asked judgment for. The defendant below in its answer 
admitted that it declined to make any payment upon its alleged liabil- 
ity, and further admitted that the stock was listed as alleged, in the 
name of W. L. Gassaway, cashier, but claimed that it was held for 
V. E. McBee who was the real owner thereof, who having borrowed 
money from defendant had pledged said stock as collateral security 
for such loan, which facts the answer asserted were well known to 
the National Bank of Asheville. 

The facts disclosed by the record, material for consideration in 
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the disposition of this writ of error, are in substance as set forth in 
the pleadings referred to, and concerning them there seems to be no 
dispute. This suit was instituted under the provisions of section 5151 
of the Revised Statutes of the United States (U.S. Comp. St. 1901, p. 
3465), relating to the individual liability of shareholders of national 
banks. This legislation has frequentiy been resorted to in cases of 
this character, and is therefore not without judicial interpretation. 

By the cases it is clearly established that the intention of the 
legislation embodied in said section 5151 wasto make the actual owner 
of the shares of stock in controversy liable for the contracts, debts 
and engagements of the banking association by which such shares 
had been issued; that the apparent owner should not be held liable 
if he has not by his conduct misled or deceived the bank; that the 
pledgees of such stock are not to be charged with individual liability 
in cases where they are not registered as the owners thereof; that 
the true owner of the stock is the one to be charged with liability; 
and that, in order to find this real owner, other evidence than that 
shown by the books and papers of the bank can be resorted to. 

That McBee was the actual owner of the shares of stock mentioned 
in this proceeding, during the time they were registered in the name 
of Gassaway, cashier, is without question; that the certificates rep- 
resenting said shares were held by the American Bank, as collateral 
security for the indebtedness of McBee to that bank, and that they 
were, when such indebtedness had been paid, delivered to him, was 
clearly shown by the evidence; that the defendant in error never 
claimed to own the stock, never represented it at the meetings of 
the stockholders of the National Bank of Asheville, and that said bank 
knew it was the stock of McBee, cannot be controverted. 

At the close of the testimony counsel for the plaintiff below sub- 
mitted to the court the following: 

* The plaintiff moves to direct a verdict in its favor on the ground that the de- 
fendant, although a pledgee appeared upon the books of the bank as the owner of 
the stock, and as such was liable for the assessment ordered by the court; that the 
issuance of the stock in the name of W. L. Gassaway, cashier, and the entry upon 
the stock list as W. L. Gassaway, cashier of The AmericanBank, Greenville, S. C., 
constituted the American Bank the apparent owner of the stock, liable for the as- 
sessment, and rendered testimony of the qualified ownership of the stock in- 
admissible.” 

This motion was overruled and such refusal is assigned as error. 
Had this instruction been given, the court would have told-the jury 
to find that the defendant below appeared upon the books of the 
National Bank of Asheville as the apparent owner of said stock, a 
conclusion which in our judgment was not justified by the evidence. 
We think that the books of the bank and the certificates issued by it 
for the stock indicated to all whose attention was called to the matter 
that Gassaway held such stock in a representative capacity, and that 
it was entirely proper for either the plaintiff or the defendant to show, 
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by other evidence than said books, what the real facts were, and 
who was the actual owner of the stock. The certificates, while sug- 
gestive, were not conclusive that Gassaway held the stock for the 
bank of which he was cashier, but were sufficient to advise all those 
interested in the National Bank of Asheville, of the propriety of 
making inquiries concerning the ownership of said stock. Had such 
investigation been made, it would have been disclosed that McBee 
was the real owner, and that the American Bank was the pledgee of 
such stock. 

The court therefore properly rejected the insistence that the is- 
suance of the stock in the name of the cashier of the American Bank 
constituted that bank the apparent owner of such stock, and was 
clearly right in holding that an apparent owner is not estopped from 
tendering testimony showing who the real owner of the stock was at 
the time the liability was incurred. If the assignment had been 
made in the proper name of the bank, and if the stock had been car- 
ried on the books of the National Bank of Asheville in the name of 
the American Bank, then, under the circumstances disclosed in the 
record, even though the stock had been held as collateral security, 
the American Bank would have been liable for the assessment. As 
we see the facts to be, the American Bank was at no time vested 
with the legal title to the McBee stock, never permitted its name to 
appear upon the books of the National Bank of Asheville as the owner 
thereof, never held itself out to the public as such owner, and never 
so acted as to prevent it from showing that it was not the true owner 
of the stock, but was only a pledgee. 

In Pauly v. State Loan and Trust Company, Mr. Justice Harlan 
said: 

‘And let it be observed, the liability upon shareholders is to the extent of the 
amount of their stock at the par value, in addition to the amount invested in such 
shares. The word ‘invested’ plainly has reference to those who originally or by 
subsequent purchase became the real owners of the stock, and cannot refer to those 
who never invested money in the shares, but only received the certificates of stock, 
or it may be the legal title thereto, as collateral security for debts or obligations al- 
ready or to be contracted. 

‘*The effort of the court in these cases should be to ascertain who is the actual 
owner of the shares, and to hold him, releasing the apparent owner in all cases 
where he has done nothing to mislead or deceive the bank. In arriving at the true 
ownership, the court is permitted to look beyond the books and papers, and estab- 
lish the truth by extrinsic evidence.” 

Construing the statute as the Supreme Court has told us we should, 
and applying to that construction the facts as we have found them 
to be, it is beyond question that the court below did not err in its 
directions to the jury, and that the assignments of error are not 
well founded. 

The judgment complained of is without error. 

Affirmed. 














LEGAL DECISIONS. 


PAYMENT OF CHECK WITHOUT FUNDS. 


Spokane & Eastern Trust Co. v. Huff, Supreme Court of Washington. Apri] 21, 1911. 115 Pac. Rep. 80. 


A bank which pays a check in the mistaken belief that the drawer has funds on 
deposit sufficient to meet the check, cannot recover back the money {rcm the payee, 
even though the check was paid after business hours as an accommodation to the 
payee. 


Action by the Spokane & Eastern Trust Company against Andrew 
M. I. Huff. Froma judgment sustaining a demurrer and dismissing 
the complaint, plaintiff appeals. Affirmed. 


FULLERTON, J. The appellant is a banking corporation, and re- 
ceives money on deposit subject to check by its depositors. On the 
morning of October 6, 1909, one Edwin J. Schloss had on deposit in 
the appellant’s bank subject to check the sum of $297, and one Leon 
J. Schloss had on deposit therein subject to check the sum of $48. 
During the banking hours of that day the Schlosses severally with- 
drew their respective deposits. On the same day, and about one 
hour after the bank had closed its doors to the general public, the 
respondent, Andrew M. I. Huff, appeared at the bank with the check 
of Edwin J. Schloss for the sum of $297, and the check of Leon J. 
Schloss for the sum of $48, both dated upon that day, and presented 
the checks to the bank’s assistant secretary for payment. The assis- 
tant secretary thereupon caused inquiry to be made of the book- 
keeper and the paying teller of the bank to ascertain whether the 
drawers of the checks had sufficient funds on hand to meet the checks, 
and, on being informed that they had, paid the checks to the re- 
spondent. When the booksof the bank were balanced for the day, 
the overpayment was discovered, and on the next day the checks 
were tendered the respondent and repayment of the sums demanded. 
Repayment was refused, whereupon the present action was brought 
to recover the amount so paid. In the complaint, in addition to the 
foregoing facts, it was alleged that at the time of the payment the 
bank had ceased for that day the transaction of business with the 
public, a fact that the respondent well knew; that it paid the money 
after business hours as an accommodation to the holder of the checks; 
that the reason it did not discover that the depositors drawing the 
checks had withdrawn their funds was owing to the confusion inci 
dental to the closing of the business of the bank for the day; and 
that the respondent ‘‘did not by reason of said payment so change 
his position that he would be prejudiced by repayment of the money 
so paid to him.” To the complaint a demurrer was interposed, 
which the court sustained. Later on a judgment of dismissal was 
entered, and the appeal followed. 

It is ageneral rule, sustained by almost universal authority, that 
a payment in the ordinary course of business of a check by a bank 
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upon which it is drawn under the mistaken belief that the drawer 
has funds in the bank subject to the check, is not such a payment 
under mistake of fact as will permit the bank to recover the money 
so paid. 

In Hull v. Bank, Dudley (S. C.) 259, the court, passing upon the 
question, used this language: ‘‘This question isto be decided rather 
by authority than general reasoning on the subject. No part of a 
commercial community is more interested in commercial usages 
than banks, and they cannot complain when they are required to 
strictly conform tothem. They cannot always guard against fraud 
and imposition, but they may against mistakes, depending on an in- 
spection of their own books and accounts. Mistakes may be prevent- 
ed which cannot be remedied. They accepted and paid the check 
presented by the defendant, for and on account of Hopton, the draw- 
er, whose money they had kept for his convenience and accommoda- 
tion. The privity of contract was between them and their customer 
Hopton, and not between them and one who may have happened in 
the course of dealing to present a check drawn by Hopton. ** A 
bank check has all the characteristics of bills of exchange, and can- 
not be distinguished from them. Indeed, they perform not only all 
the offices of bills but are more generally used for the transfer and 
payment of moneys. They are mercantile agents which should not 
be crippledin their daily and hourly operations. Before one reaches 
the bank after it has been drawn, it may have paid and discharged 
many debts, and after it has been accepted and paid, all the inter- 
vening holders in general are discharged from all liabilities to the 
bank. It becomes, then, a transaction between the bank and the 
drawer; the bank not unfrequently paying money on checks of the 
drawer, when in fact he has no deposit ”’ 

In First National Bank v. Burkham, 32 Mich. 328, Judge Cooley, 
writing for the court, used these words: ‘‘ But we think it would 
be an exceedingly unsafe doctrine in commercial law that one who 
has discounted a bill in good faith, and received in its payment the 
strongest possible assurance that it was drawn with proper authority, 
should afterwards hold the moneys subject to such a showing as the 
drawee might be able to make as to the influences operating upon 
his mind to induce him to make payment. The beauty and value 
of the rules governing commercial paper consist in their perfect cer- 
tainty and reliability; they would be worse than useless if the ulti- 
mate responsibility for such paper, as between payee and drawee, 
both acting in good faith, could be made to depend on the motives 
which influenced the latter to honor the paper.” 

So in Oddie v. Nat. City Bank of New York, 45 N. Y. 735, 6 Am. 
Rep. 160, Church, C. J., discussing the question, said: ‘‘ Whena 
check is presented to a bank for deposit, drawn directly upon itself 
it is the same as though payment in any other form was demanded. 
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It is the right of the bank to reject it, or to refuse to pay it, or to re- 
ceive it conditionally, asin Pratt v. Foote, 9 N. Y. 463; but if itaccepts 
such a check and pays it, either by delivering the currency, or giv- 
ing the party credit for it, the transaction is closed between the bank 
and such party, provided the paper is genuine. In the case of a de- 
posit, the bank becomes at once the debtor of the depositor, and the 
title of the deposit passes to the bank. The bank always has the 
means of knowing the state of the account of the drawer, and, if it 
elects to pay the paper, it voluntarily takes upon itself the risk of 
securing it out of the drawer’s account or otherwise.” 

In Manufacturers’ National Bank v. Swift, 70 Md. 515, 17 Atl. 
336, 14 Am. St. Rep. 381, it was said: ‘‘ It is the duty of a bank to 
know the state of its depositor’s account, and if it makes a mistake 
in this respect it must abide the consequences. The presentation 
of a check is a demand for payment; if it is paid, all the rights of 
the payee have been satisfied, and he is not entitled to ask any ques- 
tions. It would forever destroy the character of a bank in all com- 
mercial circles, if, when it was ready and willing to pay a check, it 
permitted the holder to inquire if the drawer had funds there to meet 
it. It isa matter with which he has noconcern. In the absence of 
fraud on the part of the holder, the payment of a check by a bank is 
regarded asa finality. And the fact that the drawer had no funds 
on deposit will not give the bank any remedy against the holder.” 

In National Bank of N. J. v. Berrall, 70 N. J. Law, 757, 58 Atl. 
189, 66 L. R. A. 599, 103 Am. St. Rep. 821, it was said: ‘* As between 
the holder of a check and the bank upon which itis drawn, the latter 
is bound to know the state of the depositor’s account. Before pay- 
ing the check it must take into consideration whether it was drawn 
against funds, and whether the order for payment, evidenced by 
the check, hassubsequently been revoked. Therefore, where a bank 
receives in the ordinary course of business a check, drawn upon it 
and presented by a bona fide holder who is without notice of any in- 
firmity therein, and the bank pays the amount of the check to such 
holder, it finally exercises its option to pay or not to pay, and the 
transaction is closed as between the parties to the payment.” 

But, while the courts are uniform in holding that a bank cannot 
recover under the circumstances cited, they are not agreed upon the 
principle upon which the rule prohibiting a recovery rests. Some of 
them, it will be observed, put it on the ground of want of privity be- 
tween the holder of the check and the bank; others upon the ground 
that the payment is not a payment by mistake within the meaning of 
the rule that permits a recovery; others again on the ground that to 
permit the bank to repudiate the payment would destroy the certainty 
that must pertain to commercial transactions of this sort if they are 
to remain useful to the business public. To our minds the latter 
reason is the most satisfactory. If, forexample, a merchant conduct- 
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ing a retail business must hold the money he receives from the bank 
in payment of checks and drafts, taken in by him from his customers 
in payment for the purchase of goods, until such reasonable time as 
the bank has todetermine whether or not it will call upon him fora re- 
turn of the money, it is manifest that he must discard the use of checks 
and drafts in the conduct of his business and require his customers 
to bring himcash. The uncertainty, delay, and annoyance such rule 
would cause him would forbid their use in his business. 

Concluding, as we do, that the bank cannot recover if the checks 
in question were recovered and paid by it in the ordinary course of 
business, it remains to inquire whether the special circumstances set 
out in the complaint relieve it from the rule. Itis our opinion that 
they do not. The matters which are thought to relieve the bank of 
blame were of its own choosing. The holder of the checksin no way 
contributed to the mistake, and the fact that the bank officers were 
more liable to make a mistake at this particular time than some other 
may prove the officers themselves more culpable, but it cannot change 
the effect of the mistake. 

The judgment is affirmed. 


POWER OF SAVINGS BANK TO FINANCE SUMMER 
HOTEL. 


Batchelder & Snyder Co. v. Saco Savings Bank, Supreme Judicial Court of Maine, March 3, 1911. 
79 Atl. Rep. 13. 


Where a bank acquires a summer hotel by foreclosure or judgment, it may sell 
the hotel and, incidentally, it may agree to advance money to the prospective pur- 
chaser ‘‘to get the hotel opened and in running order.” The bank may also issue a 
letter of credit to the purchaser for the same purpose and, where goods are sold on 
the strength of the letter the bank is liable. 


Action by the Batchelder & Snyder Company against the Saco 
Savings Bank. There was an order of nonsuit, and plaintiff brings 
exceptions. Exceptions sustained. 

Assumpsit on an account annexed to recover the sum of $1,092.81 
for goods sold and delivered. The writ also contained an omnibus 
count. Plea, the general issue, with brief statement, as follows: 
‘* That the contracts declared upon in plaintiff's writ were beyond 
the lawful authority of the defendant to make, and were forbidden 
by law, and the defendant did not and never has received any benefit 
from said contracts.” At the conclusion of the plaintiff’s evidence, 
and on motion of the defendant, the presiding justice ordered a non- 
suit, and the plaintiff excepted. 


SavaGE,]. Thisisan action of assumpsit upon an account annex- 
ed to recover for goods sold and delivered. There is also an omnibus 
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count. The case comes up on the plaintiff's exceptions to an order 
of nonsuit, made after the plaintiff's evidence had been introduced. 
Other exceptions were taken during the trial, but they do not appear 
in the bill of exceptions. The question is whether, assuming that 
evidence to be true, the jury could have been warranted in returning 
a verdict for the plaintiff. lf so, the ruling was wrong, and the ex- 
ceptions must be sustained; otherwise they should be overruled. 

The case shows that the defendant was the owner of the Summit 
Spring Hotel, in the town of Poland. On July 10, 1907, it made a 
written contract with one George H. Davis to sell him the hotel, for 
which Davis agreed to pay $100,000, with interest from that time. 
The contract contained the following clause: ‘* The bank agrees to 
furnish the sum of $15,000 for the purpose of erecting a stable, also 
a garage, and improving the property. The sum of $15,000 to be 
added to the purchase price of the property above mentioned, and to 
be furnished in such sums as may be required to pay for the improve- 
ments now being made on the property, and to furnish fixtures, fur- 
niture, and supplies to get the hotel opened and in running order. 
The bank is authorized to charge up to the property and add to the 
above-mentioned purchase price all expenses, including this $15,000, 
and also including taxes, and it is agreed that the bank is authorized 
by Davis to carry an insurance on the property equal to the amount 
of the bank’s investments in the property, the premium on said in- 
surance to be also charged up against the property, total to enter in- 
to and be a part of the purchase price.” There is no evidence that 
Davis paid any part of the purchase price. 

Previously the bank had given Davis the following letter: 

SACO SAVINGS BANK, 
Saco, Me., Feb. 16, 1907. 
George H. Davis, Esq., Portland, Maine. 

Dear Sir:—You are authorized to contract for material 
and supplies for Summit Spring Hotel, at Poland, and the 
same will be paid for by us. Very truly yours, 

Frank W. Nutter, Treas. 

This letter of credit was shown by Davis to the plaintiff’s traveling 
salesman, Baker, in June, 1907, and the substance of it was com- 
municated by the salesman to the plaintiff. No goods, however, 
were sold by the plaintiff to Davis, or for the hotel, in 1907. 

The hotel was a summer hotel, and was run by Davis during the 
summer season of 1907. And after July 10th of that year it must be 
presumed that it was run in accordance with the written contract of 
that date between Davis and the bank; Davis being in possession 
under the agreement to purchase, and managing the hotel on his own 
account, and the bank being under contract to advance money ‘‘ to 
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get the hotel opened and in running order,” the same to be added to 
the purchase price. 

Davis was still in possession and was managing the hotel through 
the season of 1908. He testified, and we must assume it to be true, 
that in 1908 the hotel was run under the same agreement as in 1907. 
In June of 1908 Davis told Baker that he still had the letter of credit. 
In July of that year Baker called upon Mr. Nutter, the treasurer of 
the bank, and was told by him that ‘‘the house hadn’t been a very 
paying proposition the year before, and that he didn't expect any 
money from the house until the bills were paid.”” Nothing was said 
by either about the letter of credit. 

The first of the goods, for the price of which this suit is brought, 
were furnished by the plaintiff August 15,1908. But Baker had taken 
an order from Davis in the previous June, and those goods were ap- 
parently paid for out of the hotel receipts. On the plaintiff's account 
the goods were charged to the ‘Summit Spring House, Poland, 
Maine.” But we think the evidence would warrant a finding that 
they were sold on the credit of the defendant, as evidenced by the 
letter of credit. 

The claim of the plaintiff, as set forth in the bill of exceptions, 
rests upon one or both of two grounds, namely, (1) that the bank is 
liable to the plaintiff by reason of the letter of credit; and (2) that 
in ordering the goods Davis was the agent of the bank, that the bank 
was itself running the hotel on its own account, with Davis as man- 
ager, and so it became liable for debts contracted in its behalf by 
Davis. 

The plaintiff undertook to show the latter proposition by connect- 
ing the bank with the actual management of the hotel, but we think 
the evidence in this respect isinsufficient. It is doubtless true that 
the bank paid close attention to the management of the hotel. There 
was good reason why it should. It watched the accounts of receipts 
and expenditures; it prevented or settled attachments; it granted 
the payment of some bills; it had given at least one letter of credit, 
the one in thiscase. Butin this there was nothing inconsistent with 
the relations and rights and obligations of the bank and Davis under 
the contract, which Davis, plaintiff's witness, testifies was operative 
in 1908. The bank owned the hotel. It wanted to sell it. It had 
put it into the hands of an intending purchaser, without payment of 
any of the price. Whether the agreement for purchase could be 
carried out depended upon whether the hotel could be operated profit- 
ably. The bank was under obligation to advance money for supplies 
and other things. All that it furnished only added to the already 
heavy weight of a doubtful investment, and might be lost if the hotel 
was unsuccessfully managed. It had a most direct interest in keep- 
ing the house open, and in the state of the accounts, in the receipts 
and disbursements. But we think, in view of Davis’ testimony, that 
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there is no ground for a finding that the bank was operating the 
hotel on its own account in 1907 and 1908. 

The plaintiff also claims a right to recover on the ground that some 
of the earnings of the hotel, which might otherwise have been used 
to pay for these supplies, were used to pay for improvements to the 
property which subsequently inured to the benefit of the bank. But 
we cannot see reason for supporting this claim. 

We think the plaintiff must rest, if it can rest upon anything, upon 
the defendant's letter of credit to Davis. The case does not show 
that the plaintiff, or itssalesman, Baker, knew of the contract relations 
between Davis and the defendant, though Baker testifies that he knew 
that Davis was ‘‘interested” in the property. 

It is not denied that, if the plaintiff had sold goods for the hotel 
in 1907, on the strength of the letter of credit, the bank would have 
been liable to pay for them, unless the defense of ultra vires, to be 
noticed hereafter, would avail it. But the defendant contends that 
the letter of credit was good only for a reasonable time, and that under 
the circumstances would be good only for the year 1907. The plain- 
tiff says it continued to be effective, as to the plaintiff, who had no 
notice of any revocation, during the year 1908. Upon its face it is 
unlimitedintime. Whether it was intended as acontinuing letter of 
credit, or, what is the same thing in this case, whether the plaintiff 
could properly rely upon it as continuing, depends not only upon the 
language used in the letter, but upon the circumstancesand conditions 
to which it applied. The letter is to be read in the light of those cir- 
cumstances and conditions. This is familiar law. Each case must 
depend upon its own conditions. 

In this case, on the one hand, as the defendant says, the Summit 
Spring Hotel was a summer hotel. It was opened in the summer 
time, and closed to the public in the fall, winter and spring. Each 
year’s operation was separate and distinct from that of the year pre- 
vious. Itis urged that the argument to be drawn from this condition 
is well-nigh conclusive against the plaintiff, not only as to the actual 
intent of the bank, but as to any inference which the plaintiff might 
properly draw from the letter. The plaintiff, so it isclaimed, ought 
to have understood it to be applicable only to the season of 1907. 

On the other hand, the plaintiff says it was not so limited in terms, 
that it was never actually revoked, that nothing to indicate a revo- 
cation was made known to the plaintiff, that the hotel was run under 
the same terms and conditions in 1908 as in 1907, that the plaintiff 
found Davis still in the management in 1908, apparently with the 
same relations to the property, and with the same powers as to ob- 
taining credit as the year before, and so that there was a continued 
holding out by the bank of the authority of Davis to buy on its credit. 

The question isa close one. The presiding justice in the course of 
the trial ruled as a matter of law that the letter of credit was not 
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effective beyond the year 1907, and this appears to have been one 
of the grounds for the order of nonsuit. But we think that, under 
the circumstances, the letter of credit might properly be deemed 
continuing as to the plaintiff, and that a jury would be warranted in 
so finding. It is not purely a question of law. It calls for the ap- 
plication of the rules of law to the facts to be found, or to be legiti- 
mately inferred. This isthe province ofa jury. ‘The order of non- 
suit on this ground was therefore erroneous. 

But the defendant further contends that the plaintiff was not in- 
jured by the ruling, because it is claimed that it cannot recover in 
any event. This claim is based upon the doctrine of ultra vires. 
The argument is this: A savings bank is a corporation with limited 
powers. Its authority to make investments is limited by statute, and 
the kinds of investments it may make are prescribed. It has no au- 
thority to go beyond the limits. It has no authority to use the money 
of depositors in the hazardous and speculative business of conduct- 
ing a summer hotel, nor to bind itself by letters of credit to pay such 
money on account of bills contracted in running a hotel business. 

It may be conceded that as a general rule the principle stated is 
the true one. But we think it does not apply to the situation in this 
case. The defendant savings bank had a right to own the hotel, for 
it might come into the title by the forclosure of a valid mortgage. 
Owning it, it might sell it. It had the right to sell it at the best ad- 
vantage, to get the most for it that it could. That was a duty it 
owed to the depositors. In order to sell it for all that could be got, 
we think it had the incidental right to expend reasonable sums of 
money to put it into condition to sell well. It needs no argu- 
ment to show that a defunct summer hotel will not sell well. 
Nothing is more dead than a dead summer hotel. To get an advan- 
tageous sale, it must almost necessarily be made into a going con- 
cern. The hotel must be operated. Public patronage must be so- 
licited and secured. The accomplishment of the desired result may 
take one, two, or more years. We think that in this case both Davis 
and the bank contemplated that it might take more than one year 
to make the operation successful. The foregoing are plain business 
considerations. And we think it is not ultra vires for a savings bank 
to do such things for the purpose of making a good sale of hotel 
property that itowns. It is an incidental power in aid of an admit- 
ted power to sell. 

And the same principles apply if the bank has made a contract 
of sale at an advantageous price, and the power of the purchaser to 
complete the purchase and pay the price depends upon his ability 
to make the hotel business a successful money-making operation. 
In such case the hotel must be opened and operated, or the bank can- 
not sell. That seems to be this case. 

Under such conditions, we think it was not unlawful for the de- 
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fendant bank to agree to advance money to the intending purchaser 
‘*to get the hotel opened and in running order,” the same to be added 
to the purchase price, nor was it unlawful to issue a letter of credit 
to effect the same purpose. Whether it was a wise exercise of power 
in this particular case is not the question now. That question is: 
Did the bank have the power? We think it did. 

Exceptions sustained. 


NEGOTIABILITY--INDORSEMENT. 


Union Bank v. Spies, Supreme Court of Iowa, April 11,1911. 130N. W. Rep. 928. 


A note which provides that, if the maker dies before maturity, the amount 
shall be deducted from the money due on his life insurance policy, is negotiable. 
A note payable to A or B may be transferred by the indorsement of either. 


Suit on a promissory note. There was a directed verdict for the 
plaintiff and judgment thereon. The defendant appeals. Affirmed. 


Suerwin, C. J. One Hugh Blackman was a soliciting agent of 
the Royal Mutual Life Insurance Company of Des Moines, Iowa. 
On the 13th of December, 1906, the defendant signed a note for $268, 
payable to the Royal Mutual Life Insurance Company, or Hugh 
Blackman, and due in 30 days, and delivered the same to Mr. Black- 
man. On the 2lst of December, the plaintiff bought the note of 
Blackman, who duly indorsed it and delivered ittothe bank. The 
note contained the following provision: ‘‘In case of the death of 
the insured before this note falls due the above amount with interest 
shall be deducted from the amount of the policy.” The defendant 
pleaded that the note was procured by the fraud of Blackman, that 
Blackman had fraudulently changed answers made by the defendant 
in his written application for the policy in question, and that Black- 
man had orally agreed that the note would be returned to the defend- 
ant if he was not satisfied with the policy. 

The appellant’s most insistent claim is that the plaintiff failed to 
prove that it was the owner of the note in suit, and in support of 
this claim he cites and relies on Code Supplement, § 3060a41, and 
authorities to which we shall hereinafter refer. Section 3060a41 pro- 
vides: ‘* That where an instrument is payable to the order of two 
or more payees or indorsers who are not partners, all must indorse 
unless the one indorsing has authority to indorse forthe other.” [1] 
It is manifest that the note before us does not fall within the terms 
of the statute, for the reason that it was not made payable to two or 
more payees or to their order. It was made payable to either one 
of two payees, and under Code Supp. § 3060a8, its indorsement by 
either one of the payees named therein would passtitle. Under the 
last-named provision of the statute, a note made payable to one or 
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some of several payees is payable to the order of any of the payees 
named, and is negotiable. Selover’s Negotiable Instruments Law, 
§ 54; Norton on Bills and Notes, p. 60; Crawford, Neg. Insts. § 27 

Bank v. Lightner, 74 Kan. 736, 88 Pac. 59. In McNamee v. Carpen- 
ter, 56 Iowa, 276, 9 N. W. 218, and Gordon v. Anderson, 83 Iowa, 
224, 49 N. W. 86,12 L. R. A. 483, 32 Am. St. Rep. 302, relied upon 
by the appellant, the notes were payable to several jointly, and hence 
the cases are not authority against the rule here announced. More- 
over, the evidence in this case shows the absolute ownership of the 
note to be in the plaintiff without any question. 

The appellant further contends, or, at least, we so understand 
his argument, that the provision in the note for a deduction of the 
amount due thereon from the policy, should the maker die before 
the note became due, made it nonnegotiable, and hence subject to 
his defenses. But his position cannot be sustained without overrid- 
ing the statute. A negotiable instrument is therein defined as fol- 
lows, so far as material here: It ‘‘ must contain an unconditional 
promise ororder to pay a sum certainin money.’’ Code Supp. 3060,a1. 

Does thestipulation in the note, to which we have referred, render 
it nonnegotiable? We are are of the opinion that the question is 
answered in the negative by two provisions of the statute. Section 
3060a3 says that ‘‘a promise is unconditional, though coupled with 
(1) an indication of a particular fund out of which reimbursement is 
to be made, or a particular account to be debited with the amount, 
or (2) a statement of the transaction which gives rise to the instru- 
ment.” Again, section 3060a5 provides that certain things therein 
enumerated shall not affect the negotiability of an instrument, and 
says that a provision authorizing thesale of collateral security in case 
the instrument is not paid at maturity, or authorizing a confession 
of judgment, or giving the holder an election to require something 
to be done in lieu of payment of money, shall not affect the negotia- 
bility. [2] We think the provision in this note is clearly covered by 
section 3060a3, for the reason that it does no more than to provide 
that, in the event of the death of the maker before it becomes due, 
the amount due thereon may be taken from the indebtedness of the 
insurance company to him, and thus indicating a particular fund out 
of which the holder is to reimburse himself. Wealso think the spirit 
and intent of section 3060a5 clearly applies to the provision under 
consideration. Our conclusion is that the note was negotiable. 
While other questions are argued, we do not consider them in any 
way controlling. 

The defendant’s principal contentions are that the title to the 
note did not pass to the bank by the indorsement of Blackman, and 
that the note was not negotiable because of itsterms. As both of 
these propositions are untenable it is apparent that the court right- 
ly directed a verdict for the plaintiff. Affirmed. 
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DEPOSIT IN ASSUMED NAME. 


Aidala v. Savoy Trust Company, New York Supreme Court, March 24, 1911. 128 N. Y. Supp. 619. 


A represented himself as B and deposited money in a bank in the name of B, 
intending thereby no benefit to B. It was held that B could not compel the pay- 
ment of the deposit to him and that the bank could apply the deposit to an indeb- 
tedness owing to it from A. 


Action by Rosario Aidala, an infant, by Gaetano Aidala, his 
guardian ad litem, against the Savoy Trust Co. of the City of New 
York. From a judgment for defendant, plaintiff appeals. Affirmed. 

Argued before Seasury, Pace, and Biyur, JJ. 

Seasury, P. J. The plaintiff, an infant, brings this action through 
his guardian ad litem to recover the amount of a deposit made with 
the defendant. For a defense the defendant alleged that the de- 
posit was in fact made by Giuseppe Aidala, who represented him- 
self to be Rosario Aidala, in which name the account was kept, and 
that such depositor was indebted to it in a sum in excess of the 
amount claimed. The court below found ihe facts to be as alleged 
by the defendant, and gave judgment accordingly. From that judg- 
ment, the plaintiff appeals to this court. 

(1) The only question in issue is as to who was in fact the real 
depositor of the money for the recovery of which this action is 
brought. It is true that the money was deposited in the name of 
‘Rosario Aidala”; but the evidence established that Giuseppe 
Aidala, representing himself to be Rosario Aidala, in fact made the 
deposit. It was alsoshown that at the time of the deposit by Gius- 
eppe Aidala, he signed the signature book at the bank, and that sub- 
sequently he personally drew checks upon that account. It was also 
shown that Giuseppe Aidala was indebted to the defendant to an 
amount inexcess of the deposit claimed. Under these circumstances, 
we think the court below properly gave judgment for the defendant. 

The fact that Giuseppe Aidala deposited the money under the 
name of Rosario Aidala does not alter the situation. The defend- 
ant’s liability for the amount of the deposit made with it was to the 
real owner of the deposit, regardless of the name under which the 
deposit was made. The use of a name other than the true name of 
the depositor cannot be permitted to serve as a shield under which 
the depositor may prevent the bank from deducting from the amount 
of his deposit a debt which he owed to it. This is not a case where 
a deposit was made for the benefit of some person other than the de- 
positor. In such a case a different situation would be presented, and 
a different rule of law would be applicable. Here the bank has off- 
set the debt due to it by the depositor, who represented his true 
name to be that under which he made the deposit. 

The evidence justified the conclusion that the present action was 
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a fraudulent attempt on the part of Giuseppe Aidala to collect the 
full amount of his deposit from the bank, notwithstanding the fact 
that he was indebted to the bank to an amount in excess of that 
deposit. 

(2) In an action for money had and received, it was competent 
for the defendant to show the true facts under which it had received 
the deposit. The facts as found by the court below upon ample evi- 
dence justified the refusal of the bank to pay. 

It follows that the judgment appealed from should be affirmed, 
with costs. 

Judgment affirmed, with costs. 

Pace, J., concurs. 


NOTICE OF DISHONOR. 


T. F. Smith Co. v. America-Europe Co., New York Supreme Court, Appellate Term, February, 1911. 
128 N. Y. Supp. 81. 


Where an indorser’s address was in the city and telephone directories of New 
York City, a notice of dishonor, intended for him, but sent to the payee, also an in- 
dorser, in Portland, Me., is insufficient. 


Action by the T. F. Smith Company against the America Europe 
Company and another. 

From a judgment of the Municipal Court of the City of New York 
for plaintiff, defendant S. Ormond Goldan appeals. 

Reversed, and new trial ordered. 

Biyur, J. Defendant appellant was the indorser of a promissory 
note made by the other defendant to the order of one Guest, who 
also indorsed the note. The note was protested for non-payment. 
Appellant filed the proper affidavit, denying that he had received any 
notice of demand, protest, or non-payment. The evidence of the 
notary is to the effect that he sent the notice of dishonor to appellant 
‘*c-o Casco National Bank, Portland, Me.,’’ which was the address of 
the other indorser (payee). 

While there are some vague hints in the evidence that the appel- 
lant might, nevertheless, have heard of the dishonor of the note, plain- 
tiff failed to substantiate these hints by any evidence whatsoever. 
Appellant’s address in the city of New York was to be found both in 
the City Directory and the Telephone Directory, and there is no ad- 
equate explanation why the notice of dishonor was not sent to him 
there. 

Judgment reversed, and new trial ordered, with costs to appellant 
to abide the event. All concur. 


—— — 





LEGAL DECISIONS. 
NEGOTIABILITY. 


Dollar Savings & Trust Co. v. Crawford, Supreme Court of Appeals of West Virginia, April 4, 1911. 
70 S. E. Rep. 1089. 


A note is not rendered non-negotiable by the fact that it recites the considera- 
tion for which it was given, is payable to a person as trustee, or is indorsed without 
recourse. 


Action by the Dollar Savings & Trust Company against E. T. 
Crawford and another. Judgment for plaintiff, and defendant brings 
error. Affirmed. 


Wiis, P. Plaintiff recovered a judgment against E. T. Craw- 
ford and W. L. Ashby in the circuit court of Kanawha county on the 
20th day of March, 1909, for the sum of $15,411.08, in an action of 
assumpsit upon a promissory note executed by defendants to Howard 
Hazlett, trustee, and by him indorsed to plaintiff. Tothis judgment 
a writ of error and supersedeas was awarded. Defendants pleaded 
the general issue, partial payment, and also filed a special plea, set- 
ting up failure of consideration. The court sustained the plaintiff's 
demurrer to the special plea; and on the issues joined on the re- 
maining pleas, after hearing the evidence, directed a verdict for the 
plaintiff. 

The case has been very carefully briefed, and the points of law 


relied on are elaborately and ably argued by counsel on both sides. 
There is no dispute as to facts, the questions of law are clear cut, 
and we have only to determine their applicability to the facts in the 
case. 


The first assignment of error relates to the action of the court in 
sustaining the demurrer to the special plea. This plea alleged failure 
of consideration for the note. The note reads as follows: ‘‘ $35,021. 
Wheeling, West Va., April 16th, 1904. Two years after date we 
promise to pay to the order of Howard Hazlett, trustee, thirty-five 
thousand and twenty-one dollars with interest from date until 
paid, at the rate of 6 per cent. per annum, in part payment for land 
in Logan and Boone counties, and upon which a lien has been re- 
served to secure this note, payable at the Nat’l Exchange Bank, 
Wheeling, W. Va. E. T. Crawford, W.L. Ashby.” The following 
indorsements appear on the back of the note, viz.: ‘* This note 
does not begin to bear interest until May 20, 1904. Howard Hazlett, 
Trustee.” ‘‘ Wheeling, W. Va., April 29, 1905, for value received 
assigned and transferred to the Dollar Savings and Trust Co., of 
Wheeling, without recourse. Howard Hazlett, Trustee.” ‘* Balance 
due on principal $13,030.90."" ‘‘Indorsement of principal, May 7, 
1906, $26,000.00.” 

The special plea avers that the note was executed as part of the 
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purchase price for an undivided one-half interest in 30,018 acres of 
land purchased of Howard Hazlett, trustee, in Logan and Boone 
counties, at the price of $7 per acre; that after defendants’ purchase 
of the land they caused a survey of it to be made, and ascertained 
that it contained only 27,545.41 acres. The plea also contains the 
following additional averments: ‘‘And these defendants further 
show that the said note was afterwards assigned by said Hazlett, 
trustee, to the plaintiff without recourse, and with full notice to the 
plaintiff of the consideration and conditions of said note, and that 
the said plaintiff at the time of said assignment and transfer, had 
notice that said note was given pursuant to said contract and deed 
for land at $7 per acre, and was subject thereto and contingent upon 
the acreage aforesaid, passed by said deed, being equal to 30,018 
acres, and that these defendants had full right to set off against said 
note $3.50 per acre for each acre said tract was short of or less than 
30,018 acres.” 

It is stubbornly urged by counsel for defendants that the recital 
in the note that it was ‘‘in part payment for landin Logan and Boone 
counties, and upon which a lien has been reserved to secure this 
note,” was sufficient to put plaintiff upon inquiry which, if pursued, 
would have led to a discovery of defendants’ equities. But the plea 
does not allege that plaintiff actually knew, when the note was as- 
signed to it, that the consideration had in part failed, nor does it al- 
lege that any one knew at that time that there was a shortage. The 
demurrer admits the truth of the averments, but they are not suffi- 
cient to charge plaintiff with notice, or to put it upon inquiry respect- 
ing defendants’ equities against Hazlett, trustee. Plaintiff knew 
that the note was given in part payment for land—the note so inform- 
ed it; and grant that it knew all the facts which the plea alleges it 
knew, and also that it knew all the facts that would be disclosed by 
a reading of both the contract and the deed exhibited with the plea, 
still they are not sufficient to disclose that there was a shortage in 
the quantity of land. The contract is not for a supposed, or esti- 
mated, quantity of land, subject to be corrected or modified by fu- 
ture survey; but it was made for the sale of a definite quantity—a 
specified number of acres. Is it not reasonable, then, to presume 
that the contracting parties had satisfied themselves concerning the 
quantity of land, before making the contract and the deed? Does 
the recital in the contract and deed that the land contains 30,018 
acres convey any notice that there is a shortage? Certainly not; 
it is rather an assurance that it does contain the quantity than 
that it does not. The plea does not aver that any one, not except- 
ing defendants themselves, knew when the note was assigned to 
plaintiff that there was a shortage. Therefore, so far asit appears 
from the plea and its exhibits, there is nothing to indicate that plain- 
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tiff knew, or could have ascertained by any amount of diligent in- 
quiry short of having an actual survey made of the land, that there 
was, or would be, a shortage. 

(1) Unless the note is rendered nonnegotiable, either by the re- 
cital of the consideration or by the fact that it is payable to, and 
assigned by Hazlett in the capacity of trustee, and the defense of 
equities thereby let in, there is nothing in the plea or its exhibits 
which is sufficient to affect plaintiff with such notice as to let them 
in. The note is payable at the National Exchange Bank, and is ne- 
gotiable in form. The recital of the consideration for which it was 
given does not render it nonnegotiable; neither does it put plaintiff 
upon notice of defendant's equities, there being nothing to indicate 
a failure of the consideration, either in whole or in part. 

(2) The equities between the makers and the payee are secret, or 
latent, and there is nothing to affect the assignee with notice of their 
existence. A negotiable note, reciting that it is for the purchase 
price of a horse, a house, or lands, does not render it uncertain, and 
it is no notice whatever to the assignee that the payee’s title to the 
property will fail. In fact, we know of but one court which has 
taken a different view ,and that is the Supreme Court of North Caro- 
lina, in the case of Howard v. Kimball, 65 N.C. 175, 6 Am. Rep. 
739. But that decision has been criticised by text-writers, and seems 
to be generally regarded as unsound; it is not followed by other 
courts. 

(3) The true rule applicable in the case of an indorsee who has 
acquired the paper in regular course, and the maker of a note, as to 
the effect to be given toa recital of the consideration, is briefly stated 
in 7 Cyc. 947, as follows: ‘‘If the purchaser knows at the time of 
his purchase that the consideration for which the note was given has 
failed, if he is informed that the validity of the consideration is a 
question yet to be tested, or if he knows or has legal constructive 
notice that the consideration is illegal, he cannot be considered a 
bona fide holder. But a failure of the consideration, in whole or in 
part, after a bona fide transfer does not affect the character of the 
purchaser, although he had full knowledge of the original consid- 
eration for which the note was given.” See, also, 4A. & E. E. L. 
305. 

(4) The fact that the note was made payable to Hazlett in the 
capacity of trustee, and that it was so assigned by him, does not af- 
fect its negotiability, nor oblige the purchaser to inquire into the 
matter of its consideration. According to nearly all the authorities, 
the most that could be required of the purchaser in such case is the 
exercise of proper diligence to ascertain the authority of the trustee 
to sell the note and to receive the proceeds. Further than this we 
do not see that its negotiability is affected by its being made payable 
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toatrustee. Hazlett’s authority to dispose of the note is not ques- 
tioned. Perry on Trusts, § 225. Such words as ‘‘trustee,” ‘‘agent,”’ 
“‘executor,”’ etc., are generally held to be merely descriptio personae. 

Bank v. Lange, 51 Md. 138, 34 Am. Rep. 304, is the only author- 
ity to which our attention has been called which holds a contrary 
doctrine. But that case seems to stand by itself, as does the case of 
Howard v. Kimball, supra, from North Carolina, which holds the 
converse of the other proposition, above discussed, that the recital 
of the consideration in a negotiable note is not notice to the assignee, 
in due course, of original equities. 

Hazeltine v. Keenan, 54 W. Va. 600, 46 S. E. 609, 102 Am. St. 
Rep. 953, does not decide the question of negotiability. It goes no 
further than to hold that the designation of the payee as attorney is 
sufficient to put the purchaser on notice that other persons were in- 
terested in the fund, and to put him upon inquiry respecting the 
right of the payee to sell the note. This is in line with the majority 
of adjudicated cases. The effect of such holding is, no doubt, to re- 
strict, in a measure, the free circulation of such commercial paper, 
but we do not understand that it is thereby rendered nonnegotiable. 
It does not follow that, because a note is made payable to a person 
as trustee, it is not of the class known as negotiable paper. The 
rights of the assignee, in due course, of such a note depend upon the 
authority of the trustee to sell itand toreceive the proceeds. If we 
have such authority the note is negotiable; otherwise it is not. Be- 
cause, having no right to sell, he can confer no title on his assignee. 
We do not think any of the authorities, outside of the court of Mary- 
land, in Bank v. Lange, supra, go further than to hold that the use of 
words which show the fiduciary character of the payee puts the pur- 
chaser upon inquiry respecting payee’s right to sell. 1 Dan. on Neg. 
Inst. § 795a; Fox v. Bank (Tenn.), 35 L. R. A. 678. In a footnote, 
the annotator says: ‘‘The little authority there is on this question is 
almost unanimous in support of the rule adopted in Fox v. Citizens’ 
Bank & Trust Co. The exception is the Maryland case of Third Nat. 
Bank v. Lange, 51 Md. 138, 34 Am. Rep. 304, which held that a note 
given to a person as trustee is not negotiable.” Davis v. Garr, 6 
N. Y. 124,55 Am. Dec. 387; Downer v. Read, 17 Minn. 493 (Gil. 470); 
Bush v. Peckard, 3 Har. (Del.) 385; Westmoreland v, Foster, 60 
Ala. 448; Chadsey v. McCreery, 27 Ill. 253; Pierce v. Robbie, 39 
Me. 205, 63 Am. Dec. 614. 

(5) But Hazlett’s right to sell the note is not questioned; hence 
the word ‘‘trustee,” following his name is only descriptio personae, 
and does not in any sense affect plaintiff's title, or put it upon in- 
quiry as to equities. The fact that the note was assigned without 
recourse casts no suspicion upon plaintiff's title. 4A. & E. E. L. (2d 
Ed.) 276. 

The judgment will be affirmed. 
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TRUST DEPOSIT. 





Hemmerich v. Union Dime Savings Institution, New York Sup. Court, Appellate Division, May 5, 1911. 
129 N. Y. Supp. 267. 


Where a person deposits his money in his name in trust for another, the bene- 
ficiary cannot compel the bank to pay the money over to him without making the 
trustee a party to the action. 


Action by Anna Hemmerich, by Kate Hemmerich, her guardian 
ad litem, against the Union Dime Savings Institution. From a judg- 
ment dismissing her complaint, plaintiff appeals. Affirmed. 


Cvark, J. This is an action brought by an infant by her guard- 
ian ad litem to recover from the defendant, a savings bank, a deposit 
of $1,000 made therein by her father, in trust for her. The bank re- 
fuses to pay over the deposit on the ground that the legal title is in 
the father, the trustee, who is not a party to this action. 

The complaint having been dismissed upon plaintiff’s case, the 
facts stand undisputed. Plaintiff's father received a legacy of $10,000 
from his mother in Germany during the spring of 1907. On March 
7th of that year he opened three accounts with defendant, one for 
$2,000 in his own name, one for $1,000 in his own name as trustee 
for a daughter Margaret, then nine years of age, and one for $1,000 
in his own name as trustee for his other daughter, the plaintift Anna, 
then eleven years of age. On July 18th following he drew out the 
last of his personal deposit, closed the account, and returned the pass 
book to the bank. The two trust accounts he left intact. Since 
that time, so far as appears, he has not been heard of. His wife, 
the guardian ad litem, testified that she last saw him some time in 
April, 1907. It is not alleged or claimed that he is dead. 

The circumstances attendant upon the making of the trust de- 
posit by the father are testified to by the mother and the infant plain- 
tiff. The latter said: 

‘‘T remember my father coming home the day in March. It was in the after- 
noon, on March 7, 1907. My sister Margaret was present at the time besides my 
father and I, also my mother. * * My fathersaid: ‘ Here is a present of a thous- 
and dollars each. I deposited the money in the bank for you, and hereis your bank 
book.’ He at the time handed me this book (Plaintiff Exhibit 2). At the time that 
he handed me the book he handed my sister Margaret her book. I gave my book to 
mamma. I said, ‘mamma, here, keep it for me.’ * * He did not take it back. He 
handed it to me, and then I gave itto mamma. My father did not take it back at 
all. He just handed it to me.” 

The mother corroborated her daughter as to the statements and 
acts of the father, and continued: 

‘* They gave me the two books to put away for them. * * I put them in my 
drawer and locked them up. * * My husband never had the key, * * and I have 
had the books ever since. My husband never had them. He never asked me for them 
at all. * * He had previously told me that he intended to deposit $1,000 in the bank 
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for the children * * On the morning of the 7th, he told me he was going to the 
bank, the Union Dime Savings Institution, and he was going to put $1,000 in trust 
for each of the children. * * He said he was the trustee, and he was to be the trus- 
tee. He told me that in the morning before he went away.” 

Itis agreed by both parties that by the opening of this account in 
the manner and form described above, and in the delivery of the 
bank books with its accompanying statements, the father created an 
irrevocable trust for the benefit of plaintiff. The plaintiff, however, 
contends that increating thisirrevocable trust the father made an ab- 
solute gift to her; that as a result she then and there became vested 
with full legal title to the money deposited and alone has the right 
of dominion thereover; that the bank has become a principal debtor 
to her, and, as such, should be required to pay over to her upon de- 
mand and upon the presentation of the bank book the money so de- 
posited with it. Thedefendant, on the other hand, claims that, al- 
though it was an irrevocable trust, it was not an absolute gift. It 
continued to be a trust with the father as trustee, and, so long as he 
lives, the bank’s obligation is to him as the depositor, and no dispo- 
sition of the fund can be made so long as he continues to be trustee, 
at least without notice to him and opportunity afforded him to be 
heard. In other words, the trust cannot be destroyed in the absence 
of the creator thereof. 

Appellant in support of her position cites In re Totten, 179 N.Y. 
112, 71 N. E. 748, 70 L. R. A. 711. In this case the court lays down 
a carefully formulated rule relating to depositsin trust. Otherwise 
the case is notin point. The rule is: 

‘“‘A deposit by one person of his own money, in his own name as trustee for an- 
other, standing alone, does not establish an irrevocable trust during the lifetime of 
the depositor. It is a tentative trust merely, revocable at will, until the depositor 
dies or completes the gift in his lifetime by some unequivocal act or declaration such 
as delivery of the pass book or notice to the beneficiary. In case the depositor dies 
before the beneficiary without revocation or some decisive act or declaration of dis- 


affirmance, the presumption arises that an absolute trust was created as to the bal- 
ance on hand at the death of the depositor.” 


Plaintiff sees in this rule authority for her contention that, where 
the trustee ‘‘completes the gift” of a deposit in trust by ‘some un- 
equivocal act,” the title to the deposit passes as absolutely to the 
beneficiary, and his right to possession becomes as unquestionable 
as if the gift had consisted of an article of personal property unin- 
cumbered by atrust. Such unequivocal act she claims is found in 
the giving over of the pass book and the accompanying circumstances. 
Defendant, on the other hand, construes the rule to mean that the 
‘‘unequivocal act” simply changes a tentative trust into an irrevo- 
cable trust without affecting the character of the trust as such. 

After an examination of the cases, we think the interpretation 
given the rule by the defendant is the proper one. There seem to 
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be no authorities sustaining the plaintiff's claim. It is true that the 
authorities do hold that the handing over of a bank book or equival- 
ent act does complete a gift as between the donor and donee. They 
do hold that such an act creates an irrevocable trust in favor of the 
donee. But they do not go so far as to hold that a bank or other de- 
pository is thereby authorized or empowered to surrender a deposit 
made by the donor in trust for the donee where there is no proof that 
the donor is dead, and where the bank has received no notice of a 
termination of the trust and the trustee is not made a party to an en- 
suing action to collect the moneys so deposited. 

Matter of Davis, 119 App. Div. 35, 103 N. Y. Supp 946, is cited 
by appellant. It involved the settlement of the accounts of one 
Marian Davis and another, as administrators of William H. Davis. 
Marian had made three deposits in trust for William, her husband. 
William died. The bank book was found in his safe deposit vault. 
The court said this constituted sufficient notice to the beneficiary 
under the Totten Case, supra, and that it completed his wife’s gift 
to him and rendered the trust irrevocable. It was accordingly held 
that the funds belonged to the deceased at the time of his death, and 
should be accounted for by his administrators. The court said ‘‘ the 
funds therefore belonged to the deceased at the time of his death.” 
We see nothing in this case which could be construed as directing a 
bank to pay over a trust deposit similar to the one under discussion. 
The finding of the bank book in the vault was unquestionably suffi- 
cient to complete the gift to the donee, and his administrators were 
properly made to account therefor. But the question of the relation 
of the donee or beneficiary to the bank was not involved. There was 
only a question as to whether a gift had been made or an irrevocable 
trust established. Furthermore, the depositor was there a party to 
the proceeding while in this case he has not had an opportunity to be 
heard. 

The last case cited by appellant, and the one in which the facts 
are most closely related to the one under consideration, is Whitfield, 
executrix v. Greenwich Savings Bank, 4 Month, Law Bul. 69, a Su- 
perior Court decision of April, 1582. There defendant Whitfield de- 
posited moneys in a savings bank in trust for his daughter Annie. 
The latter, while in possession of the pass book, gave her personal 
property by will to her mother. She, as the executrix demanded 
payment from the bank. The bank interpleaded the trustee. It was 
held: 


“That the trust which defendant legally created and which was irrevocable, the 
beneficial interest in the property becoming vested in the cestui que trust without 
further action by any one, terminated, such cestui que trust being a minor at her 
death; and the trust estate must go to the plaintiff, the party lawfully designated by 
the cestui que trust.” 


This appears to be the only case in the books in which the action 
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was brought against the bank. It is true the bank was made to de- 
liver over the moneys, but this was because the trust terminated at 
the death of the beneficiary, and the trustee and depositor was a 
party. In the case at bar neither the trustee, so far as appears, or 
the cestui que trust, are dead, and the trustee is not a party. 

There seems to be, then, no reported case in which the courts 
have sustained the right of a beneficiary to recover a trust deposit 
where the trustee is still alive and not a party to the action. 

Although the facts may show an absolute gift or irrevocable trust 
as between the donor and donee, we think that a bank in which the 
moneys involved are deposited should not be bound thereby until it 
has proper notice of the termination of the trust by the death of the 
donee or the donor or by some direct notice by the donor during his 
or her lifetime. Until the happening of some such event, the bank 
should not be required to recognize the right of any one to exercise 
dominion over or withdraw the deposit except the person with whom 
it made the contract of deposit. To compel it to do otherwise would 
be to subject it to subsequent attacks by the original depositor. The 
deposit is in the name of the trustee. The bank book is issued to 
the trustee. It follows that the bank is under contract to pay over 
the deposit only to thetrustee while he is alive. This obligation the 
bank must not violate. The case of Boone v. Citizens’ Savings Bank 
of City of N. Y., 84 N. Y. 86, 38 Am. Rep. 498, is instructive in this 
connection. 

The court says: 

‘They [the bank] received the money as bailees, agreeing to pay it on demand 
to Susan Boone, trustee. What the trust was they neither knew, nor were bound to 
inquire. That was a matter wholly between the trustee and cestui que trust, at least, 
until the latter gave notice to the bank of a hostile claim. They had received the 
money of thetrustee, agreeing to return it to her, as trustee, on demand. When 
she called for it, they were bound to pay, and having done so, were discharged 
from all liability.” 


The regulations of the bank provide that, in case of the death of 
a depositor of such a trust account, the amount shall be paid to the 
person for whom the deposit was made, and in the event of the death 
of the trustee and the person for whom said deposit was made to the 
legal representatives of such person. Likewise section 144 of the 
banking law (chapter 2, Consolidated Laws of 1909) provides that 
deposits in trust shall be paid in the event of death of the trustee to 
the person for whom the deposit is made. Thus it is apparent that 
the bank should not be directed to pay the deposit to the beneficiary 
during the lifetime of the depositor unless it is made with his con- 
sent or he is made a party to the action. 

The judgment appealed from should be affirmed, with costs to 
respondent. 

All concur. 
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JOINT DEPOSIT. 


In re Myers’ Estate, Surrogate’s Court of New York County, April 20, 1911. 
129 N. Y. Sapp. 194. 


A depositor placed $46,000 in a trust company in her name and that of her 
daughter, eitherto draw. Subsequentlyshe instructed her attorney to invest $20,coo 
of the amount for her daughter and $20,000 for her granddaughter. It was held 
that the form of the deposit did not alone establish an intent on the part of the de- 
positor to give the daughter a joint interest with the right of survivorship. Any 
presumption in favor of a joint account was rebutted by the assumption of owner- 
ship of the fund by the depositor in giving the instructions mentioned. The ques- 
tion involved was whether the fund belonged to the depositor’s estate and was sub- 
ject to the inheritance tax. 


In the matter of the estate of Laetitia M. Myers. Froman order 
fixing an inheritance tax upon the estate of decedent, an appeal is 
taken. Order affirmed. 


Conacan, S. This is.an appeal from an order fixing a tax upon the 
estate of decedent. 

The executrix contends that a deposit of $46,000 in the Farmers’ 
Loan & Trust Company, in the name of Laetitia M. Myers and 
Marie L. Mead, either to draw, was a joint account and passed to 
the survivor. She also contends that $40,000 of this deposit was 
given by the decedent in her lifetime to her daughter and grand- 
daughter, and that therefore this amount should not become a taxable 
transfer upon the death of the decedent. The affidavits submitted by 
the executrix to the appraiser do not allege that Marie L. Mead, the 
daughter of decedent, was the owner in her individual right of any 
of the money constituting the deposit in the Farmers Loan & Trust 
Company. Neither do these affidavits contain any allegation of facts 
which would show an intent on the part of the decedent that the de- 
posit should be regarded as the joint property of herself and her 
daughter, with the absolute title in the survivor. The mere form of 
the account will not be regarded as sufficient to establish an intent 
on the part of the person making the deposit to give the individual 
whose name is associated with that of the depositor on the books of 
the bank or trust company a joint interest in the deposit, with the 
right of survivorship. Kelly v. Beers, 194 N. Y. 49, 86 N. E. 980, 
128 Am. St. Rep. 543; Matter of Bolin, 136 N. Y. 177, 32 N. E. 626; 
Farrelly v. Emigrant Ind. Sav. Bank, 92 App. Div. 529, 87 N. Y. 
Supp. 54; Slee v. Kings Co. Sav. Ins., 78 App. Div. 534, 79 N. Y. 
Supp. 630. But any presumption in favor of a joint account, which 
may be indulged in because of the form in which the deposit was 
entered on the booksofthe trust company,is negatived by the assump- 
tion of complete ownership of the deposit by the decedent, as evidenc- 
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ed by her instructions to her attorney to invest $40,000 or $43,000 for 
the benefit of certain individuals when the total deposit was only 
$46,000. 

The decedent instructed her attorney to invest $20,000 of the sum 
deposited with the Farmers’ Loan & Trust Company in a bond and 
mortgage for her daughter Marie L. Mead, and $20,000 in a bond and 
mortgage for her granddaughter; but it is conceded that these in- 
vestments were not made prior to decedent's death. and it is not al- 
leged that any writing or evidence of the gifts was delivered to either 
che daughter or granddaughter of decedent before she died. Instruc- 
tions were given to the attorney of decedent to make the investments, 
but there is no evidence tending to show that he was the agent of the 
daughter or grand laughter of decedent for the purpose of accepting 
these gifts. 

As there was no delivery of the $20,000 to the daughter of decedent, 
or of the $20,000 to the granddaughter of decedent, or the bonds and 
mortgages representing these amounts, they do not constitute valid, 
irrevocable gifts inter vivos, and the property belonged to the dece- 
dent at the time of her death. Gannon v. McGuire, 160 N. Y. 481, 
55 N. E. 7, 73 Am. St. Rep. 694; Wadd v. Hazelton, 137 N. Y. 215, 
33 N. E. 143, 21 L. R. A. 693, 33 Am. St. Rep. 707. 

The contention of the executrix that the deposit was here tempor- 
arily for the purpose of investment, and therefore not subject to tax, 


is untenable, as the property was on deposit for nearly two months 
before the date of death of decedent. 
Order fixing tax affirmed. 


"i 


“ANCIENT, CURIOUS AND FAMOUS WILLS.” 


Virgil M. Harris, trust officer of the Mercantile Trust Company, of St. Louis, 
has recently written a book on ‘* Ancient, Curious and Famous Wills.” The ‘* St. 
Louis Republic,” under date of May 5, says: 


‘* Ancient, Curious and Famous Wills” is the title of an interesting and instruc- 
tive volume by Virgil M. Harris, trust officer of the Mercantile Trust Company and 
lecturer on wills in the St. Louis University Institute of Law. The book is a master- 
piece from every important standpoint. It is an educational work of superior char- 
acter. It is a compendium of wide range and rare quality. As a narrative it is of 
compelling interest, being both serious and humorous at the right time and in the 
proper measure. It contains a diversity and character of useful information which 
probably never has been assembled before and cannot be obtained from any other 
source. * * 


‘* The book deserves a place in every university, school and law library. The amount 
of work and research entering into the volume is obvious. One of the best features of 
the book is that its style appeals as strongly to the average reader as its information 
proves gratifying, instructive and beneficial to the masters and students of law and 
commerce. After perusing the volume the reader is forced to the conclusion that 
the wills of great and small men form probably the best studies of life and human 
nature and reflect the undercurrent of history with amazing clarity.” 


The book is published by Little, Brown & Co., Boston, Mass. Price $4.00, net. 
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SAVINGS BANK SYSTEMS OF THE WORLD. 


Seventh Paper. 


MUNICIPAL SAVINGS BANKS. 


T would be difficult to say whether the characteristic thrift of the Ger- 

| man is responsible for the large number and variety of savings insti- 

tutions in Germany, or whether the large number of savings agencies 

is responsible for the prevalency of thrift; they would seem to be 

correlative forces. We encourage thrift by making it easy and profitable 

tosave; and where thrift is, the savings institution is bound to follow— 
and Germany has both. 

Not only has co-operative credit banking proved a pronounced success, 
but savings banking, as it is commonly understood, has found a fruitful 
field among the Germans. 

The Fatherland has no Postal Savings Bank, but in its place we find 
the Municipal Savings Bank as exemplified in the State Savings Bank ; 
City Savings Bank; Township Savings Bank; County Savings Bank; 
which together with the Bezirk Savines Bank and Private Savings Bank, 
form the German system of saving's institutions. 

REASONS FOR THE MUNICIPAL BANK. 

The reasons why the municipality should conduct a savings bank are 
similar to the reasons why it should operate schools and hospitals, and 
maintain police and firedepartments. It is just as laudable an enterprise 
to undertake to protect the savings of the citizen as it is to safeguard his 
house from fire and burglars, and care for his body in sickness, and 
by the rule that his money is the *‘ apple of his eye,’’ opportunity should 
be given him to deposit where it will be absolutely safe. 

The Postal Bank is simply the enlargement of the muncipal idea. 
One covers the city, town or county; the other the country. In the 
one the Government becomes sponsor for the funds; in the other, the 
Municipality. 

Naturally a savings bank run by a city must first of all have a clean 
government back of it. It would not do to have a savings bank under 
a Tweed Ring or Tammany Hall, for the very idea of a savings bank 
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run by such an organization is preposterous. However, be it said to the 
credit of the latter, that it was originally intended to be sort of a friend- 
ly aid society for the mutual help of its members and their families. A 
bank cannot be a sound bank and a political machine at the same time. 

A very logical reason for the control of the savings agencies by the 
local rather than the general government is the fact that the work of the 
savings bank is in a large sense local and educational; and education is 
generally a function of the local government, rather than the central 
authority. Public culture, as in art, music, and education in general, is 
a local function, and generally under the control of the municipality ; 
and the work of the savings bank being of the same order, and in its 
essence part of the general plan of education, should be a municipal func- 
tion. This does not mean private institutions cannot or do not co-exist 
with the municipal bank, for, as a matter of fact, they do in Germany, 
just as the private schools exist alongside the public schoolsin thiscountry. 
The private school caters to a certain class, and to a certain extent the 
private savings bank caters to a certain class, while the governmental 
agency offers its services and facilities, without prejudice, to all. 

‘“ Separate savings banks under municipal control,’’ says Hamilton, 
“‘were not longin developing among thestrong Germantownsafter private 
institutions hadcome into existence. Karlsruhe is said to have establish- 
ed the first bank of this class at the beginning of this century, and the 
Berlin Stadtische Sparkasse (Berlin City Savings Bank) was founded in 
1818. This system has been extended not only to the large cities but 
also to the small towns and villages, and even to the rural communities, 
becoming by all means the dominant type, not only in Germany but also 
in Austria and France, and despite the fact that they come into competi- 
tion with the postal savings banks in the two latter countries. They 
are also found in considerable number in Italy, and to some extent in Den- 
mark, Swedenand Japan. There is one in Riga, Russia, and cantonal 
savings banks, in some of the Swiss cities, are practically of the same 
character.’’ 

A TYPICAL MUNCIPAL BANK. 

As the postal system covers the country, so the municipal system 
covers the city. The typical organization consists of a central office and 
a system of sub-stations in different parts of the city in a manner similar 
to the post office. By this arrangement the central office is located in 
the business center and the sub-stations are arranged, not where they 
will pay, but where they will be the most accessible to the largest num- 
ber, thus following out the idea that to teach thrift you must make it 
convenient to save. The office hours are likewise extended to accommo- 
date the working classes. Berlin has a large number of sub-stations 
and deposits may be made and withdrawn or interest collected at any 
of them. 

The main office is an imposing and beautiful structure. The second 
floor contains the administrative offices and the main floor is given over 
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to the banking business. These offices have the appearance of an ag- 
gregation of banks rather than a single institution. A series of seven 
or eight deposit places, one after another, each bearing a number, and 
each fully equipped with bookkeepers and tellers, are grouped around a 
large room. 

In spite of the numerous sub-stations, there is always a crush at the 
central office at the hour of opening, and the stranger would be apt to 
get confused were it not for the admirable system. The new-comer is 
directed to the proper department, which he will seek without guidance 
at future times. Thus, the crowd breaks up into as many groups as 
there are departments, and confusion does not result. A system of 
numbered checks is used, and the depositor is given a seat, as in some 
of our large American savings banks, and when his transaction is com- 
pleted his number is called. A// the writing is done by clerks, no deposit 
slips or withdrawal orders being required. This provision is rather 
unique and is open to objection, especially the withdrawals. While it 
no doubt expedites business and is a convenience to those who cannot 
write, yet an element of danger to both bank and depositors exists in 
the ease with which money can be withdrawn. Payment being made to 
the holder of the book on verbal request renders the book a cash voucher, 
good in the hands of the holder. The only safeguard is in the fact that 


not more than 100 marks can be withdrawn ina single month without 
authority. 


‘“ Private banks,’’ says Hamilton, ** after the pattern of our trustee 
system, co-operative banks, and savings banks connected with other 
institutions are often found flourishing in the same localities as the 
municipal banks. To a certain extent they may cater to a different 
class of customers, and to a considerable extent they may be feeders to 
the other banks.’’ 


SAVING BY COMPULSION. 

A novel plan to develop regular and systematic saving somewhat after 
the order of the building and loan association, although less strict 
in its requirements, has been adopted in a number of cities. The plan 
is intended to induce the laboring people and small shop keepers to save 
their earnings. The bank goes to the people rather than asking the 
people to go to the bank. Application is made either in person or by 
mail, giving the address of the proposed depositor and the amount the 
depositor wishes to save. On payment of the first deposit a book is 
furnished to the depositor. The weekly deposits are called for by a col- 
lector, but not entered in the book until presented at the bank, the de- 
positor holding a printed coupon as his receipt. If the coupon is re- 
turned to the bank unpaid, and is not taken up within eight days, the 
bank reserves the right to close out the account. Withdrawals may be 
made at any time on presentation of the pass book and coupon for the 
last payment. 

These municipal banks, making it as easy to deposit money as to mail a 
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letter, have accomplished what they set out to do—reach the people. A 
considerable percentage of the patrons belong to the small merchant 
class, and to the children of well-to-do families, and the professional, 
military and leisure classes are numerously represented. Proof conclu- 
sive that they reach the people is found in the fact that as many as one 
half the population in some cases have accounts with these institutions. 
The investments are mainly in real estate loans and public securities. 

The advantage of the municipal system in contrast with the postal 
is in the fact that the former has a tendency to keep the funds employed 
in the locality where they are produced, while the postal plan has a tend- 
ency to take them out. 

The deposits in the municipal system are absolutely guaranteed by 
the public property and taxing powers of the municipalities. There are 
now outstanding over 19,000,000 pass books and the deposits amount to 
over $3,213,000,000, an amount almost too large to comprehend. And 
being so guaranteed, there is a sense of security which is found only in 
governmental guarantee, which places the savings deposit in the same 
class as a municipal bond. 

The hours of business aim to accommodate the public, being usually 
from about 8.30 to 1 o’clock and from 3 to 6 o’clock. Interest is often 
allowed from the first of the month on deposits made during the first 
five working days. although in some cases the deposit does not begin to 
draw interest until the first of the next month. Interest is paid for full 
months, and notice is not required for withdrawals. 

‘“ With one exception’’ says Consul Robert J. Thompson, of Hanover, 
‘‘T have failed to elicit any information regarding bankruptcy or failure 
of any of these institutions in Germany, except in one case where the 
bank was looted many years ago by a director and the loss made good by a 
special tax.’’ 

A director of one of the Hanover City savings banks says: ‘‘ Failure 
of city savings banks is now impossible, so that losses up to the pres- 
ent time have been out of the question, either for the depositor or for 
the guarantor.”’ 

The profits of these institutions, after the creation of a reserve fund 
which shall amount to ten per cent. of the deposits, go to the city, and 
are used for charities and corrections and for beautifying the city. A 
sense of municipal pride and patriotism is thus appealed to, and with 
the highest form of security and a fair rate of interest (3% to 4 percent.), 
together with the establishment of branches to accommodate all, and the 
convenient hours, the Germans no doubt have in this form of savings 
banks not only a safe depository but one that is capable of accomplish- 
ing great good in the encouragement of thrift. 


FRENCH MUNICIPAL BANKS. 


Every city in France has its municipal savings bank, and they are 
extremely popular. One out of every six of the population of France 
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has an account of more than 500 francs. These banks are managed 
by local commissioners who serve without pay. The system has grown 
rapidly, and not only does it encourage thrift among the poor, but fur- 
nishes the funds for absorbing the bonded obligations of the community. 

The French banks, however, are not identical in character with those 
in Germany. They are not in the same sense local institutions, being 
subject to a strict central regulation and supervision. They are not 
allowed to administer their own funds, but are obliged to turn over all 
the deposits except an emergency reserve to a department of govern- 
ment for investment in the same manner as the funds of the post office 
banks. 

The local banks are not permitted to divide all their earnings with de- 
positors in the form of interest, and a surplus must be established. 
Hamilton says:  “° Such limitations upon their authority, however, have 
not prevented them from far out-stripping the post-office banks, and 
they seem really to have been benefited, rather than injured, by the 
rivalry of the state system.”’ 

Prior to the opening of the post-office banks they did not meet the 
public need, but have had a commendable growth since the advent of 
the postal bank, in 1881. 

The French banks have two elements of strength—the security of 
the general government and the enthusiasm which belongs to a local in- 
stitution, being local in their management, but under the government 
in their loans and in their supervision. 

The City of Paris has a private system, the post office system, and 
the municipal system, giving abundant savings facilities for all. 

It is obvious that the municipal savings bank is for the cities, and es- 
pecially the larger ones, and can only thrive where the civic life is of a 
high order. The country districts are therefore unsupplied if this be 
the only system; and where the tone of the city is low the management 
is apt to be tainted with fraud and politics; but with favorable conditions 
it is fruitful of much good, both to the state and to the individual. 


THE PROPER AUDIT OF A SAVINGS BANK. 


URING the year 1910, commendable changes were made in the meth- 

|) ods of safeguarding the savings banks of Massachusetts from the 

viewpoint of internal audits. It was found that the law in force, 

which divided the responsibility between the Auditing Committee 

of the bank, (which is a perfunctory process at best), and the Banking 
Department, resulted in a lack of. thoroughness. 

A change was made in the law so that this work is now under super- 
vision of the Bank Department and is done by a certified public account- 
ant,selected by the Auditing Committee of the bank, but first approved by 
the Commissioner. This accountant is required to personally supervise 
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the audit, except that, with the consent of the Commissioner, he may 
verify a trial balance of the bank if made within six months. 

By Section 32, of the laws of 1910, it is required that trustees appoint an 
Auditing Committee of not less than three, of which neither the Treasurer, 
nor more than one member of the Investment Committee, shall be mem- 
bers, who must at least once during the year following their appointment 
cause an audit to be made by such certified public accountant, which 
audit must consist of a thorough examination of the assets, liabilities, 
income and expenditures, and trial balance, as above stated. In accord- 
ance with these requirements, the Banking Department has prepared what 
it considers to be the minimum requirements for an audit, which must be 
complied with by the accountant making the same. Such a method is 
to be commended in the highest terms. The trouble with most of our 
savings bank examinations is, that they are hastily made, the verifica- 
tion confined to the assets alone, and usually made by men who are not 
competent accountants, and therefore unfitted to make an examination 
that is in any sense of the term an audit. 

The instructions sent out by the Banking Department indicate, in an 
admirable manner, what should constitute a true audit of a savings bank. 
The accountant is instructed to take full charge of securities, cash, 
check books and deposit books in depository banks, and take off state- 
ment of condition. Safe deposit boxes rented in deposit companies for 
the safe-keeping of the securities, as is frequently done by banks having 
inadequate vault facilities, are not to be opened without permission of 
the auditor, and the securities in the bank are to be sealed until proven. 
No officer or employee is to be allowed to assist in the audit unless by 
request of the auditor, approved by the Commissioner, the scope of his 
assistance to be reported. Securities should be checked with par values 
as shown by the individual accounts, and attention paid to the coupons 
on non-registered bonds. 

All bond transactions should be checked with the Cash Book or Journ- 
al, and with the bill of sale. ‘‘ Bearer’’ bonds must be investigated to 
see if they belong to the bank, by checking with bill of sale. 

Each class of notes (Massachusetts banks are permitted to loan on 
‘“two-name paper’’) should be aggregated with the controlling accounts, 
and partial payments properly indorsed. Loans paid since last audit 
should be checked with the entries in the cash book. 

Mortgage loans must be examined to see that papers are complete, 
signed and recorded, and missing papers accounted for. Insurance 
should be examined to see if sufficient, in force, and payable to the bank. 
Advances on building loans checked by the borrowers’ receipts and ver- 
ified by the cancelled vouchers. 

Collateral loans must be verified by the borrower as to rate, date and 
amount, together with collateral; which lists are to be sent to the 
auditor and by him verified with the collateral in hand. 

Real estate taken under foreclosure should be examined as to title, 
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cost, assessed value, etc. The income should be verified éy the board 
investment as to the amount earned. If the bank occupies its own 
building it should charge itself with proper rental. 

Expense account must be carefully examined, every expenditure 
approved and receipted, checked with entries on the cash book, and the 
voucher cancelled, so as to preclude the second entry of the same item. 

Taxes, premiums, suspense account, advances on account of mort- 
vaged property (taxes and insurance), furniture and fixture account, 
amortization charges, should be closely scrutinized. 

Depository banks should be requested to balance accounts with the 
savings bank, and vouchers, pass book and certificate of the balance 
due sent to the auditor and the deposits checked with the savings bank 
records. 

All checks found in the cash should be deposited for collection, with 
request to notify the accountant of unpaid items; cash items closely in- 
quired into, and the “ over and short’’ account investigated. 

Not only should a trial balance be taken, but the totals of the deposit 
and withdrawal books correctly carried into the cash book, and so into 
the controlling accounts. 

The guaranty fund must have proper additions before declaring div- 
idends, as required by law, and no charges made to it when it is less 
than 5 per cent. 

Profit and loss, debits and credits must be reported to the depart- 
ment. 

Income must be properly accounted for (a rather important feature) 
by ascertaining if the various earnings have been entered at the time 
they should have been received. This includes rent,interest from bonds, 


mortgages, daily balances, etc., and should have special care. 

Charges to interest account must be properly verified and the prop- 
riety of the same established. The cash book columns should be footed 
and postings checked back. 

Such a plan covers a wide scope; and, with the periodical verifica- 
tion of the pass books, would seem to leave no loop-hole for fraud. 


Doubtless some of the recent unpleasant experiences in Massachusetts 
are responsible for this rigid scheme of audit; but it is none too rigid, 
and the bank that can ‘stand up’’ under such a test is by that token a 
good bank. 

The last verification of pass book balances took place during the first 
ten monthsof 1910,and the results were as satisfactory as in previous years. 
Out of 2,074,317 open accounts 922,753 or 44.48% were verified, as 
against 35.95% in 1907. The total amount represented by the verifica- 
tions in 1910 was $396,739,108.27 or 52.25% of the whole, as against 
40% in 1907. Out of the total number verified, errors were found in 
2801 accounts. or 13%, as against 26% in 1907. 36 banks found no 
errors. The total expense for verification was $40,556.39, or a cost of 
$.044 per books verified, as against $.039 in 1907. 
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CONDUCTED BY JOHN EDSON BRADY OF THE NEW YORK BAR. 


CAUTION. 
In submitting a question it is essential that all of the facts involved be clearly set forth. If the 
question relates to a check, bill of exchange, note, or other negotiable instrument, or to any 
paper or document, a copy should be sent, also copies of letters having reference to the transac- 
tion out of which the question arises. 


LOAN BY NATIONAL BANK. 

Editor Banking Law Journal. Witiiamson, W. Va., May 17, 1911. 

Dear Str:—As a subscriber to your JourNaL I desire to ask your opinion on the 
following: The City of Kermit, West Virginia, sold to John Smith a certain piece of 
real estate and gave in part payment to him the city’s note signed by the Mayor for 
$5,000, payable at a bank with interest, and incorporated in the note the following 
clause: ‘‘Secured by vendor's lien on real estate.’ John Smith desires to discount the 
above described note at the First National Bank of Williamson. Will the fact that 
it is secured by a vendor's lien render it ineligible under the National Banking law ? 

Very truly, ALEX. BisHor. 

Answer:—The loan is not prohibited by the National Banking 
Act, as construed by the decisions. In National Bank v. Mathews, 
98 U. S. 621, the defendant and another executed their joint note to 
B, and to secure the payment thereof, the former executed a deed 
of trust on lands, which was in effect a mortgage. Thereafter the 
plaintiff, on the security of the note and deed, loaned money to B, 
who thereupon assigned them to the plaintiff bank. The note was 
not paid at maturity and the plaintiff directed the trustee named in 
the deed of trust to sell. The defendant filed a bill to enjoin the 
sale on the ground that, by reason of the National Banking Act, 
the deed did not inure as a security to the plaintiff for its loan. It 
was held that the bank was entitled to enforce the collection of the 
note by a sale of the lands. 

Referring to the statute, the Courtsaid: ‘‘ The object of the re- 
strictions was obviously threefold. It was to keep the capital of the 
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banks flowing in the daily channels of commerce, to deter them from 
embarking in hazardous real estate speculations, and to prevent the 
accumulations of large masses of such property in their hands to be 
held, as it were, in mortmain.”’ 

It was also said: ‘‘Here the bank never had any title, legal or 
equitable, to the real estate in question. It may acquire title by 
purchasing ata sale under the deed of trust; but that has not yet 
occurred and never may.” 

In First National Bank of Fort Dodge v. Haire, 36 Iowa 443, it 
was said: ‘* Every loan or discount by a bank is made in good faith, 
in reliance by way of security upon the real or personal property of 
the obligors, and unless the title by mortgage or conveyance is taken 
to the bank directly, for its use, the case is not within the prohibition 
of the statute. The fact that the title or security may inure indi- 
rectly to the security and benefit of the bank will not vitiate the tran- 
saction.” ae 

CERTIFICATE OF DEPOSIT. 


Editor Banking Law Journal. BotsE, [pauo, May 24, 1911. 

Dea Str:—Will you kindly answer through the columns of the Banking Law 
JouRNAL, the following questions: 

We issue our certificate of deposit reading: ‘This certifies that A. B. has 
deposited in this bank one hundred dollars payable to the order of C. D. on the re- 
turn of this certificate properly endorsed.” 

1. A. B. takes this to hand to C. D. but later returns to have it cashed for him- 
self. Are we justified in cashing on endorsement of A. B. 

2. While the certificate is still out weare served with notice of garnishment on 
A. B. Should this certificate be included? 

3. C. D.’s funds are attached. Should this certificate be included ? 

4. We issue another certificate reading: **This certifies that Mr. and Mrs. 
A. B. have deposited in this bank one hundred dollars payable to the order of either 
one or survivor on the return of this certificate properly endorsed.” 

On the death of Mr. A. B., has Mrs. A. B. authority to withdraw the money ? 

Yours very truly, CASHIER. 

Answer :—1.We are of the opinionthat the bank should haveC. D.’s 
indorsement or, at any rate, his consent before paying the money to 
A.B. A.B. might have intended the transaction asa gift to C. D. 
and have consummated the gift by delivering certificate to C. D. 
Taen he might have obtained possession of the certificate wrongfully. 
If the bank were to pay A. B. under these circumstances it would be 
paying C D.’s money to A. B. Again, the money might have be- 
longed to C. D. in the first instance, A. B. being the agent of C. D. 
And in this instance the bank might get into trouble by paying A. 
B, without the indorsementof C.D. Banks undoubtedly make pay- 
ments of this kind without suffering loss. This is due to the fact 
that the parties with whom they deal are honest and everything is 
what it seems. The risk of being called upon to pay the amount 
over again to C. D. may be slight, but, to be absolutely secure, the 
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bank should not pay money on the certificate without the indorse- 
ment or knowledge of C. D. 

2 and 3. It all depends on the question of which party owns the 
certificate. If it belongs to A. B. his creditors may maintain garn- 
ishment proceedings. If itis C. D.’s property then his creditors are 
entitled. The ownership of the certificate depends upon facts not 
s2t forth in the question and probably not within the knowledge of 
the bank. If garnishment is started the bank should notify both A. 
B. and C. D. and set forth the fact in its answer that it does not know 
which of the two is the owner. 

4. The answer to this question also depends upon facts not set 
forth. Ifthe bank had no further information as to the details of 
the transaction than could be read from the form of the certificate, 
and had no notice of any adverse claim it would be protected in pay- 
ing Mrs. A. B. after the death of Mr. A. B. But Mrs. A. B’s right to 
the money, as against the estate of her husband, or some other person 
is an entirely different matter. In the first place the money at the 
time of its deposit might have belonged to the wife, or to the husband 
or it might have belonged to them jointly. If it belonged to one of 
them, which is most probable, it might have been deposited with the 
intent of making an immediate gift to the other, or it might have been 
the idea of the depositor that the other should have the fund in case 
of the depositor’s death. It is also possible that the deposit might 
have been made in this form simply as a matter of convenience with- 
out any intention of making a gift. Before it is possible to state 
whether Mrs. A. B. is entitled to draw the money upon the death of 
Mr. A. B. all of the facts and circumstances connected with the issu- 
ance of the certificate must be known. And even then a clean-cut 
answer is difficult for the reason that the decisions are in conflict and 
we know of no decisions on the exact question presented bythe courts 
of Idaho. Onething is certain. If the bank is called upon by two 
parties claiming the money it should refuse to pay either. It should 
hold the money until sued by one and then interplead the other, 
thus allowing them to fight it out between themselves. 


RESTRICTIVE INDORSEMENT. 

Editor Banking Law Journal. CAMBRIDGE, Mass., June 19, 1911. 

DeaR Srr:—I shall appreciate it if you will tell me whether or not an indorse- 
ment, preceded by the words ‘+For discount for account of,” is a qualified indorse- 
ment under the Negotiable Instruments Act. Yours truly, W. G. Davis, Treas. 

Answer:—The indorsement is not a qualified indorsement. It is 
a restrictive indorsement and belongs to that class of restrictive 
indorse ments which constitute the indorsee the agent ofthe indorser 
Taz article on the Negotiable Instruments Law, published at page 
205 of the March, 1911, Banxinc Law Journat, discusses this class 
of indorsements. See particularly pages 206 to 209. 





INQUIRIES AND CORRESPONDENCE. 


JOINT AND TRUST ACCOUNTS IN MICHIGAN. 


THE JIPSON-CARTER STATE BANK, 
Editor Banking Law Journal. BuissFIELD, Micu., June 15, 1911. 
Dear Srr:—In re ‘‘Joint Accounts,” pages 526 and 527, Journat for June, we 
note what you say as to other states. Kindly give us your opinion of the Michigan 
situation. Yours respectfully, W. C. Jipson, President. 


Answer :—What was said with reference to joint accounts in the 
June number applies in general to Michigan. 

There is a statute in Michigan, Laws of 1909. No. 248, section 2, 
which provides that where there is a deposit in any bank or trust 
company by any person in trust for another, not exceeding $500 in 
amount, and the bank has no other or further notice of the existence 
and terms of the trust, the deposit may be paid to the beneficiary 
upon the death of the trustee. This statute, however, is enacted 
for the purpose of protecting the bank. It does not pretend to set 
forth what does or does not constitute a valid trust of a bank deposit. 

Section 3 of the same statute provides that when a deposit shall 
be made in any bank or trust company, in form to be paid to either 
or the survivor, the deposit, and any additions made by either, shall 
become the property of the two as joint tenants, and may be paid to 
either during the lifetime of both, or to the survivor, after the death 
of one, and such payment is a valid release and discharge to the bank, 
where made prior to the receipt of notice sent in writing to the bank 
not to pay. 

The case of Burns v. Burns, 132 Mich. 441, 93 N. W. 1077, decided 
in 1903, prior to the enactment of the above statutory provisions, is 
to the effect that the addition of a wife’s name to a husband's bank 
account does not establish a gift to her, where the husband retains 
control of the fund. 

The statute above quoted would probably have no bearing upon 
this decision for the reason that the account was not in form pay- 
able to either or the survivor. 

Outside of this decision and the statutes referred to, questions 
relative to joint and trust deposits would presumably be decided in 
Michigan in accordance with the decisions which have been made 
with respect to these classes of deposits in other states. It would be 
impossible to go into the matter at length in these pages. 


CERTIFIED CHECK. 


In the June number of the Banxinc Law Journal we published a 
question from Logan, Utah, with reference toa certified check. The 
inquirer stated that a depositor drew his check to the order of a city, 
had it certified and submitted it with a bid on certain public work. 
He asked whether the bank would be protected in receiving the check 
to the credit of the depositor, in case his bid was rejected and the 
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check returned to him. It was answered that the bank should re- 
quire the payee to indorse the check. 

Several bankers have taken exception to this answer, on the 
ground that it is the practice to receive such checks back from the 
drawer without question, and without requiring the payee to indorse. 
In view of the fact that it would be impracticable to require such 
checks to be indorsed by the payees, or to notify the payees of the 
return of the check, banks are probably justified in pursuirg the 
course they do. 

The fact remains, however, that a bank might possibly involve 
itself in legal liability in just such a transaction as the inquirer de- 
scribed. The possibility is remote, but it exists. Not every certi- 
fied check is payable to the order of a municipality, and submitted 
with a bid upon public work. Many of them are drawn to the order 
of some individual. We may, without too far invading the realm of 
fiction, suppose that A goes to his bank with a check drawn to B’s 
order, and has it certified. Now suppose that A returns with the 
check the next morning and asks to have his account recredited with 
the amount. There is no indorsement by B on the check, and A 
says that it has not left his hands. The bank credits his account 
and allows him to draw the money. But the bank knows nothing of 
the history of the check between the time of its certification and its 
return. Suppose that, in the meantime, A delivered the check to 
B, in payment for certain bonds and suppose that he later wrongfully 
obtained possession of the check and returned with it to the bank. 
It is plain that the bank would be put upon inquiry as to what B’s 
rights were. If the bank allowed A to draw the money that had been 
reserved to meet the check it undoubtedly would, in such case, be 
liable to B. It was with this situation in mind that the question was 
answered. It must be admitted that the possibility of loss is remote, 
but this is true of other banking transactions as well. 

We quote the following from a letter received: 


‘* A bank is just as much justified in believing its depositor when 
he presents for credit his certified check made payable to a third 
party as it is in believing that all the other checks which come in the 
routine of business are his property and have been obtained honestly. 
If it should be suspicious in the case of the certified check, it should 
likewise be suspicious in respect of all the checks which are deposited. 
Confidence in the depositor bridges over all these doubts.” 


Undoubtedly a bank must at times repose great confidence in its 
depositors and customers, but it is just that misplaced faith in human 
nature that causes many of the losses which banks suffer. 

If it is feasible for a bank to notify the payees of returned certifi- 
ed checks that the checks have been returned, or to obtain their in- 
dorsements, and if protection from a remote possibility of loss warrants 
the trouble required, there is no reason why such precautionary steps 
should not be taken. 





NEW YORK STATE BANKERS’ CONVENTION. 


NEW YORK STATE BANKERS’ ASSOCIATION. 
EIGHTEENTH ANNUAL CONVENTION. 
‘THE eighteenth annual gathering of the New York State Bankers’ Association was 
a success from every viewpoint. In number of delegates it was nearly three 


times larger than any of its previous conventions, the total in attendance being about 


WALTER H. BENNETT, 
President New York State Bankers’ Association 
Vice-President and Cashier American Exchange National Bank, N. Y. City 


fifteen hundred. The social features, including the annual banquet, the excursion 
around Manhattan Island and the aeroplane flights, were all on a grand scale. The 
oratorical portions of the convention were unusually apropos and well-timed, and 
covered nearly every phase of the much talked of and much-needed currency-reform 
question. The general opinion of the bankers present was, that the convention was 
not only very enjoyable but eminently practical in its workings, and that great good 
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to the banking fraternity will result therefrom. Too much credit cannot be given to 
Walter H. Bennett and Secretary Henry in charge of the arrangements. 

After the convention was organized, the President, Luther W. Mott, delivered 
the annual address. 

The report of Secretary Wm. J. Henry showed that 80 additional banking insti- 
tutions had joined during the year, which after allowing for all deductions from 
whatever cause, brings the total membership up to 785—the largest since the asso- 
ciation was organized. 

The report of the special committee on education was presented by Fred. I. Kent, 
vice-president of the Bankers Trust Co., of New York, and that of the committee on 
a uniform bills of lading law by E. C. McDougal, president of the Bank of Buffalo, 
who stated the bill suggested had passed the Legislature and become a law on June 7. 

The currency discussion was then opened by Joseph T. Talbert, vice-president of 
the National City Bank, New York City, who made an elaborate address on ‘*Pro- 
gress in Banking.” After referring to the panic of 1907 and the ‘Aldrich Plan” as a 
whole, he said in part: 

‘‘Now we come to a review of the final and most important of all the steps in 
banking progress which in this generation we shall be called upon to take. I refer, 
of course, to the enactment of a law along the lines proposed by the National Mone- 
tary Commission which shall create and establish a permanent and adequate banking 
system in the United States. Of all the experiences of the panic, bitter and costly as 
some of them were, perhaps the most needed and effective was the proof it afforded 
that strength and safety are to be found in combination. It proved also that although 
our system may be good enough in normal times, it is a failure in times of panic, be- 
cause every unit among thousands in the system is compelled at the expense of every 
other unit to shift for itself; and to fight for its life and safety, regardless of the 
welfare of others. It was demonstrated that wherever three or four banks (even 
though they were small and weak) were gathered together in the name of a ‘*Clear- 
House Association,” they could in this combination of reserves, find not only strength 
and safety for themselves, but help for their customers and for the communities which 
they served, by giving mutual support to one another. In effect this meant the ‘+ pool- 
ing of their reserve cash” for mutual benefit. If this can be done safely even in 
small communities where only a few banks are involved, how much more safe and 
effective might the combination of all the banks of the whole country be made 
through the agency of the proposed National Reserve Association. The protective 
and defensive strength of such an organization is nearly incalculable. 

‘*The general terms of the Aldrich Plan undoubtedly are familiar to you, and I 
shall not discuss them, but I may say that if and when it is enacted into law, it would 
accomplish among other things the following objects, which are necessary for our own 
protection and essential to the achievement and maintenance of our proper position 
financially and commercially among the enlightened and progressive nations.” 


The objects to be accomplished by the enactment of such a law were then briefly 
stated by Mr. Talbert as follows: Tie centralization of the cash reserves of the nation: 
the eventual abandonment of our inelastic and unscientific bond-secured currency; the 
establishment of a discount system which will utilize merchant loans and give to them 
immediate, debt-paying power; the absolute and automatic adjustment of volume of note 
issues to fluctuating business demands; the conversion of the public debt from a false 
and fictitious basis to an investment basis; secure to the country all the advantages of 
a great central bank of discount for all banks; will conduct the fiscal affairs of the 
government without locking up money in the Treasury at critical times; the people, 


through the government, will share the profits of carrying on this business; equaliza- 


tion of interest rates, the extension of discount privileges and ability to procure notes, 
when needed, in every section of the country alike; the ability to meet any sudden 
or unexpected strain upon the credits or reserves of this country; the association would 
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possess all the strength and advantages of a branch bank system in its responsiveness 
to local needs; would secure, to a certain extent, the unification of our national and 
state banking systems, through their interest in and joint ownership of the central asso- 
ciation; would eliminate the underlying cause of that particularly aggravating trouble 
known asa ‘* bankers’ panic;” through its power to raise and lower discount rates * * 
the association could and would protect our national stock of gold which at present 
is unprotected; through its power to purchase and accumulate international bills of 
exchange and to sell or hold them when desirable or necessary, the association would 
achieve an international position worthy of itself as a bank; the association would ac- 
complish, for the benefit of the public, cheaply, continuously and normally, what the 
banks have been obliged in a way to accomplish for themselves at great cost, in times 
of distress, through their clearing house associations, without possessing the equipment 
for it. He concluded by saying: 

‘* The establishment of some kind of Central Reserve Association, for all these 
reasons, has become a national necessity. If organized according to the plan sug- 
gested, it would as a bank be as great as our country is great; it would possess strength 
and powers adequate to the country’s needs and equal to all its demands. Such an 
institution would be a lasting monument to the financial genius of this generation. 
Our country needs it. We must and eventually will have it. It is to be hoped that 
we shall not be called upon to pay the price of another panic before it shall be given us. 
I trust that before adjournment this convention may unanimously approve the plan and 
by an affirmative vote urge the members of Congress from the State of New York to 
work for its speedy enactment into law.” 


Then followed a general discussion of the ‘* Aldrich Plan” as related to national 


and state banks, which was participated in by Lewis E. Pierson. president of the Irving 


National Exchange Bank, of New York City; A. S. Frissell, president of the Fifth 
Avenue Bank, New York City; E. C. McDougal, president of the Bank of Buffalo; 
H. O. Crandall, of the Bank of Long Island, Jamaica; Henry V. Dimse, of the Green- 
wich Bank, New York City, and others. 

Reports were then received from the chairmen of the various groups, which 
showed a very satisfactory condition of affairs in their respective localities as well as 
a steady increase in membership. 

A long discussion took place over the State inheritance tax law, and it was strong- 
ly urged that the bankers of this State do their utmost to see that this law is repealed. 
A resolution expressing this view was unanimously adopted. 

The evening, of the first day, was devoted to the annual banquet and the usual 
after-dinner addresses. Over 1700 bankers and guests were in attendance, the ma- 
jority drawn partly by curiosity to see the President of the United States and hear 
what he had to say on the reserve association plan. After stating that financial ques- 
tions were perplexing and alluring and elusive as well, he said there was no subject 
which in the past had involved so bitter a discussion, prompted so many different 
opinions among men, skilled and unskilled, learned and unlearned, as that concern- 
ing the currency and banking. 

He referred to the 1907 panic and gave his opinion of the Aldrich- Vreeland law 
as something which offers an instrument for temporary relief against actual cash strin- 
gency due to hoarding and to panic, but of a very clumsy and unsatisfactory character. 
It was adopted as the best thing that could be devised under the circumstances, but 
no one who was responsible for it considered it a broad or satisfactory solution of the 
difficulties presented by our present system. 

He then touched upon the originand work of the Monetary Commission and thought 
that its recommendations, if adopted, would inure greatly to the benefit of the entire 
country. As to a central bank he thinks it would be impossible, for economic and 
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political reasons, to have such an institution in thiscountry. The people of the country 
would be unwilling to trust to any private banking organization such enormous con- 
trol as must be vested in en agency which is to decide as to the concentration of cash 
reserves, and which is to decide upon and provide for the necessary increase and de- 
crease of banknote currency as well as to regulate the liquidation of commercial paper 
by fixing a uniform discount throughout the country. He then showed what the Na- 
tional Reserve Association could and would do when in operation and concluded by 
thus appealing to the bankers present and all similar state organizations as well: 


‘* T sincerely hope that those excellent associations that have been organized for 
the promotion of the adoption of this plan will press home upon the farmers of the 
South and the West and the Northwest the fact that there is no legislation—I care 
not what it is, tariff, railroad, corporation or of a general political character—that 
at all equals in importance the putting of our banking and currency system on the 
sound basis proposed in the National Monetary Commission plan.” 


The second day of the convention was devoted to a further consideration of the 
currency problem. Wm. C. Poillon, president of the Mercantile Trust Company of 
New York City, spoke on ‘* The proposed participation of Trust Companies in the 
National Reserve Association.” He urged that all interested ir trust company affairs 
should study the subject carefully, to the end that the statute, when finally enacted, 
will represent the best judgment of all who are competent to express their views on 
this most important legislation. This was followed by a five-minute discussion par- 
ticipated in by a number of delegates. 

‘* Savings Banks and the Aldrich Plan” was discussed by John Harsen Rhoades, 
of New York City. He thinks that, apart from any direct benefit, the savings system 
cannot but profit from the country-wide improvement of banking conditions that must 
follow the inauguration of this great central reserve. 

The following were elected officers of the association for the coming year: Walter 
H. Bennett, vice-president and cashier of the American Exchange National Bank, of 
New York, was elected president; C. A. Pugsley, president of the Westchester County 
National Bank, of Peekskill, vice-president; E. L. Milmine, cashier of the Mohawk 
National Bank, Schenectady, treasurer; Wm. J. Henry, secretary. W. E. Frew, 
president of the Corn Exchange Bank, New York, and Fred W. Hyde, cashier of the 
National Chautauqua County Bank, Jamestown, were named as members of the Exe- 
cutive Council; F. E. Lyford, president of the First National Bank, Waverly, as vice- 
president from New York, of the American Bankers’ Association, and Stephen M. 
Clement, president of the Marine National Bank of Buffalo, as nominating committee- 
man for the American Bankers’ Association. 

Many useful and beautiful souvenirs were distributed during the banquet; among 
them silver penknives for the gentlemen, and cut glass bottles of smelling salts for the 
ladies. Probably the most useful as well as ornamental souvenir was a cane of highly pol- 
ished hard wood, neatly tipped with a silver band and presented to the delegates with 
the compliments of the Irving National Exchange Bank. Many of the delegates ad- 
mitted that it was the first time they had ever attended a convention and gone home 
caned The newly-elected president W. H. Bennett, probably on account of his 
well-known fondness for the yellow metal was given a gold-tipped ‘+ walker.” 

W. H. Birnard, vice-president, of the Fidelity Trust Co. and a director of the 
Irving National Exchange, invited a large party of friends to take an excursion on 
the flag ship Sagamore of the Atlantic Yacht Club. Mr. Barnard is commodore of 
the club, and it goes without saying that his guests were right royally entertained. 

After the proceedings of the convention were closed the delegates and guests 
visited Luna Park and saw all its attractions, together with an aeroplane flight, fol- 
lowed by an illumination, a display of fireworks and dancing at the hotel. 





PENNSYLVANIA BANKERS’ CONVENTION. 


PENNSYLVANIA BANKERS’ ASSOCIATION. 


ANNUAL CONVENTION AT PHILADELPHIA. 
HE seventeenth annual convention of the Pennsylvania Bankers’ Association was 
held at Bellevue-Stratford hotel, in Philadelphia, June 13 and 14. . It was un- 
doubtedly the largest convention in attendance and admittedly the most important in 


- 


FRANCIS B. REEVES, 
President Girard National: Bank, Philadelphia 


business transacted that the association has ever held. The arrangements were con- 
ceived and carried out by the members of Group One, composed of Philadelphia 


bankers. So grand was the scale and so admirably were all the arrangements sys- 


tematized, that the consensus of opinion, not only of delegates but visiting guests, 
was that the name and fame of Philadelphia, as the city of ‘* brotherly love,” was 
more firmly established than ever, especially among the banking fraternity. 
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The convention was called to order by 
the president, after which the bankers 
were welcomed to the city by Mayor 
Reyburn, and on behalf of the Philadel- 
phia bankers by Francis B. Reeves, presi- 
dent of the Philadelphia Clearing House 
and also of the Girard National Bank. 
‘*To the cor- 
dial welcome extended by his honor, the 


Mr. Reeves said in part: 


Mayor, on behalf of our good city, it is 
my privilege, representing our Philadel- 
phia banking institutions, to add theirs, 
which I do with all the heartiness of good 
will and brotherly love within the power 
of words to express. * * After more than 
half a century of constant, active business 
experience and observation, 40 odd years 
outside the bank and 15 years inside, I 
am convinced that there exists on earth 
today no class of business or professional 
men more worthy of trust and approba- 
tion than are bank men. It is up to us 


to see to it that in spite of exceptions, in 


our case we shall prove this rule to be true as steel. * * 


A. A. JACKSON, 
Vice-President Girard Trust Company 
Philadelphia 


Upon the banker (and I 
use the word as including the trust company and the big financiers) is devolved vital 


questions of policy and practice, affecting all other business interests, and often their 


A S. 
Cashier Keystone Nationai Bank, 
Pittsburg, Pa 


very existence. for the bank and banker 


have to do with all of them.” He con- 


cluded by extending in all the cordial- 
ity that behooves the dwellers in the 
‘¢*City of Brotherly Love” a hearty wel- 
come to ‘*our guests of the Pennsylva- 
nia Bankers’ Association.” 

President Wm. A. Law, in his annual 
address, spoke in glowing terms of Phila- 
delphia’s financial facilities, saying: 

‘‘One of the distinguishing charac- 
teristics of ‘* Financial Philadelphia” 
is the elaborate machinery here provided, 
not for the handling of commerce, but 
for the care and maintenance of accumu- 
lated wealth in the form of Trust Estates. 
In most American communities the usual 
process of acquisition by one generation 
and dissipation by the next is so frequent 
as to be proverbial. Here the reverse is 
the rule. We take pardonable pride in 
the skill, conservatism and fidelity of our 
great Trust Companies. We have strong 
hopes of soon welcoming them into full 
Clearing House membership.” 


He also paid the following deserved 
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tribute to the ‘* Keystone State” as the home of national banks: 


‘s Though twenty-ninth in area and second in population, Pennsylvania still leads 
all the other states in the number Of its national banks. One would have to search the 
country far and wide to find better managed institutions than the old established banks 
in the smaller cities and towns in Pennsylvania. They operate in strict accord with 
the spirit of our banking law; they serve their communities wisely and faithfully, 
keeping their assets clean and liquid. They diversify their investments; they carry 
strong reserves, loaning money rather than borrowing it. They are strictly economical 
in their expenditures and are thus models for the banks in similar towns throughout 
the country.” 

He also urged the admission of trust companies to the clearing house, as follows: 


‘In our special business (banking), the most striking recent developments have 
been in the eniarging scope of Clearing House functions. Formerly restricted to the 
narrowest lines of operations, the Clearing House Associations in our Reserve and Cen- 
tral Reserve cities have, by sheer force of circumstances in time of stress and strain, 
broadened and increased their usefulness. They have discarded the motto ‘‘ Am I my 
brother's keeper ?”’ and have hung in its place the device: *‘ Behold how good and 
profitable it is for brethren to dwell together in unity.” In many cities they are now 
exercising supervision over all their members through a system of examination, which 
will probably tend eventually to standardize methods of operation. The recent ad- 
mission of Trust Companies to Clearing House membership in New York is another 
notable step forward.” 


The report of Secretary Kloss, cashier of the First National Bank of Tyrone, shows 
the numerical strength of the association at the present time to be 1,111, being the 
largest in the association’s history since its organization in 1895. 

Charles 8. Calwell, president of the Corn Exchange National Bank, Philadelphia, 
as chairman of the committee on Bills of Lading, submitted the following report: 

‘* Our interest as bankers, in the improvement of the Bill of Lading as collateral 
security, is not altogether a selfish one; we could cut out this business with little, if 
any, loss; indirectly, though, it would be an advantage, for whatever benefits busi- 
ness at least indirectly helps us. 

‘* The best ways to improve this class of security are: First, the enactment of 
proper laws—this is being gradually accomplished. 

‘* Second—That each and every one of us refuse to accept Bills of Lading not 
properly drawn. The American Bankers’ Association makes some suggestions along 
this line; we would like to emphasize a few of these suggestions. 

‘+ First—That all Bills of Lading for all shipments to order be drawn upon the 
yellow uniform order Bill of Lading blank upon which the words ‘Order Bill of Lading’ 
are printed and not upon the white form provided for * Straight Bills of Lading.’ 


‘* Second—-That the Order Bill of Lading is an original—not a duplicate. 
‘¢ Third—That the Order Bill of Lading is preperly endorsed. 


‘* Fourth—That all Bills of Lading, Order or Straight, with draft accompanying, 
be forwarded to destination promptly and by the most direct route. 

‘+ Fifth—That Order Bills of Lading bear the official stamp of the issuing agent 
of the railroad in addition to his signature: that the Bills be filled out in ink or indeli- 
ble pencil, and that the quantity be stated in writing, as well as in numerals.” 


A very interesting feature of the Convention was the debate between representa- 
tives of the Pittsburg and Scranton Chapters, American Institute of Banking, on the 
following topic: 


‘*Resolved, That our banking system should be changed so as to increase co-opera- 
tion among banking units, even at the cost of a lessened individualism.” 


The affirmative was upheld by Fred G. Lancaster, Keystone National Bank, Pitts- 
burg; D. H. Thomas, Commonwealth Trust Co., Pittsburg; Geo. H. Rankin, Central 
National Bank, Wilkinsburg. Alternate—S. M. Shelly, of the Bank of Pittsburgh, 
N. A. The negative was upheld by John Benfield, First National Bank, Pittston; 
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Chas. S. Ross, Traders National Bank, Scranton; John Greiner, Jr., Lacka. Trust & 
Safe Deposit Co., Scranton. Alternate—George B. Dimmick, First National Bank, 
Scranton. 

The debate was ably contested by both sides, but the judges decided in favor of 


the affirmative, so that the Pittsburg Chapter retains the cup it won at Bedford Springs 


last year. 

Interesting addresses were delivered on a variety of topics as follows: ‘+ Com- 
mercial Paper as An Investment,’’ by Edward D. Page, of New York City; ‘‘A Busi- 
ness Man in the Legislature,’ by Charles A. Snyder, of Pottsville; ** The Trust Com- 
pany Day by Day,” by Albert A. Jackson, of Philadelphia. Mr. Jackson, who is 
vice-president of the Girard Trust Co. of Philadelphia, said: 

‘* To one who has taken trust companies in his theme for speaking, it seems al- 
most as difficult to produce original matter as if there were nothing new under the 
sun. Books have been written, articles published, speeches made covering almost 
every conceivable phase of the subject; in fact, all questions relating to trust companies 
seem to have been expounded so well that there is little left to say.” 

Referring to the fact that in Pennsylvania, trust companies have existed in the 
mass for a longer period than elsewhere and that it has more corporations of this class 
than in any other state in the Union, he said: ‘+ Although in New York two com- 
panies still continuing honorable and successful careers were given trustees’ powers 
prior to the delegation of these functions in 1836, to the Pennsylvania Company for 
Insurance on Lives and Granting Annuities, and to the Girard Trust Company, never- 
theless the first named of these two companies still acts under the oldest charter of 
any such corporation in the United States, granted in 1812, when this Commonwealth 
created the first of the long line of workers for the general good in this special field, 
that has broadened as the years have passed for the benefit of the community and of 
their stockholders.” He thinks that the trust company should complement and not 
antagonize the bank, and also that in time a solution will be reached of the problem 
of whether or not and how the trust companies at large shall enter the Clearing House. 
The address was replete with good ideas and practical suggestions, concluding as fol- 
lows: 

‘*In a trust company, then, there is need of constant study to keep it ever fit 
to give proper service in the many positions where it may find itself, and to prove to 
its judges, the clients, the customers, the courts and the people—that it is worthy of 
call in each necessity. 

‘*In Pennsy! rania the record shows a good account; few trust companies have 
gone wrong—perhaps here and there one has strayed after strange gods, has left the 
fold of conservatism, or has found itself not wanted in a field already well supplied; 
perhaps the schemes of the pirate of finance have compassed the formation of ephemeral 
bodies for the purpose of being bought out by those whose legitimate business they are 
designed to menace. They flourish for a space and die, or they achieve their end— 
let them go in peace—they cannot shake the strong rock on which stands the base of 
integrity that is the ground work of success.” 

The principal address, and the one listened to with the greatest interest by the 
assembled bankers, was that of Dr. A. Piatt Andrew, Assistant Secretary of the Treas- 
ury. He spoke on the ‘*‘ Proposed Plan of Monetary Legislation,” saying in part, as 
follows: 

‘* For several decades the improvement of our banking system has been a matter of 
discussion. After each great panic it has been animatedly debated among editors and 
economists, bankers and legislators as to what were its causes and as to the best rem- 
edies, the ‘participants alleging many different causes and each suggesting a particular 
remedy; but always, until the present occasion, the discussion has subsided with the 
return of settled conditions without having resulted in any concentration of opinion. 
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After previous panics and the ensuing discussion, the public and press have sooner or 
later accepted the complacent suggestion that conditions have now changed and that 
a repetition of previous financial catastrophies was out of the question. Never again, 
it has been said, is it conceivable that the majority of banks throughout the country 
will suspend payments, that exchange between cities will cease to exist, that illegal 
and irredeemable emergency devices will take the place of legal money in ordinary 
commercial transactions. Yet the supposedly impossible has occurred and recurred, 
and as recently as in the autumn of 1907 the business of this country came to a stand- 
still, two-thirds of the banks suspended cash payments and multitudes of substitutes 
for money came into circulation, although at that time there had been no catastrophe 
in the physical world, no failure of the crops, no war or labor outbreak, ur any other 
event which could be pointed to as the impelling cause. Following the panic of 
1907 came the usual general discussion, with its snapshot diagnoses and hasty prescrip- 
tions of remedies by bankers, editors and economic writers. In the winter of 1908 literal- 
ly hundreds of bills were proposed to Congress for remedying the situation but there was 
as little agreement as ever in regard to what ought to be done. The appointment of 
the National Monetary Commission, with a possible tenure of office of six years, and 
with authority and means to carry on whatever investigations might seem necessary 
marked the first step toward real accomplishment in the way of improving our bank- 
ing law. 

‘* Out of this investigation have emerged several general observations which throw 
fresh light upon our banking problem. It has become clear, for instance, that the 
United States is the only important country in the world in which such general finan- 
cial collapses still occur. In England no such general suspension of payments on the 
part of the banks with an attendant issue of illegal, inconvertible money has occurred 
since the Napoleonic wars at beginning of the last century. In France, except in time 
of war, there has been no such suspension since the Revolution of 1849 and even dur- 
ing the Franco-Prussian War and the Commune, when the banks were obliged to sus- 
pend, the premium on gold only reached for four weeks a point as high as that at 
which it stood in this country for nearly two months during the late autumn of 1907. 
In Germany likewise there has been no general suspension of the banks since the Em- 
pire was established forty years ago. In all of these countries, of course, great firms 
and business houses, which have been mismanaged, have from time to time gone to the 
wall, like the firm of Baring Brothers in 1890 in England, the Comptoir d’Escompte 
in France in 1889 or the Bank of Leipzig in Germany in 1901. * * In other words 
outside of the United States, general financial panics have long since become obsolete 
and conditions such as existed in this country less than four years ago are regarded by 
Europeans as incomprehensible and not pertaining to thoroughly developed countries. 
* * 

‘It remained therefore for the Monetary Commission to devise for our banks a 
form of systematic organization which would ensure among them some such unity of 
policy, mutualization of cash reserves and common means of liquidating solvent credits 
as exists elsewhere. The problem, however, was complicated by many difficulties aris- 
ing out of our past development and the extent and diversity of our territory which 
did not exist in any European country. It was necessary to take account of the fact 
that we had nearly 25,000 different banks whereas Germany has less than 500 com- 
mercial banks, England not more than 250 and France an even less number. At the 
same time the region covered by our banks embraced a territory as great and as di- 
verse as that of all Europe. * * 

‘* The plan of a National Reserve Association,-with branches in 15 different dis- 
tricts, each aftiliated with a group of local banking associations throughout these dis- 
tricts, is intended to render permanent and of national dimensions the system which 
hitherto has been improvised as an igenious makeshift in different localities in moments 
when the business of the country was already in the convulsions of a panic. The plan 
contemplates the creation of a permanent, instead of a temporary, organization of the 
banks, to cover the entire country, instead of particular localities, and to be endowed 
continually and legally with the power of rediscounting the sterling commercial paper of 
the individual banks, of issuing a common currency for all of the banks and of holding 
and rendering mobile and available their joint reserve—functions which today are per- 
formed by the great governmental institutions of Europe, and which in this country 
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have been locally, and tardily, and illegally performed by the clearing house associa- 
tions of particular cities in moments of panic. 

‘* To any one who has carefully examined the plan, as outlined, there can be no 
doubt that the adoption of such a system would prevent for all time the recurrence of 
financial crises like that of 1907. The possible benefits of such a plan are obviously 
vast and of significance not only for every banker and business man but for every in- 
dividual in the community. Exporters and importers, farmers, carpenters, masons, 
miners, actors, lawyers, and all other classes alike suffer from such financial collapses 
as those of 1893 and 1907. If such catastrophies are avoidable, and the experience of 
European countries would indicate that they are, it should be a matter of self-interest, 
duty, patriotism and pride to do away with them. 

‘* We are fortunate to day in having before us a plan about which there has been 
evidenced the most surprising and striking agreement among bankers, editors, uni- 
versity authorities and financial students of every sort. Since the plan was launched 
in January, it has been endorsed in its main outlines without exception by the pro- 
fessional economists. It has been commended by the leading papers and financial 
journals practically without exception. It only remains therefore to persuade our rep- 
resentatives in Washington of its significance, and of the unanimous support which 
it has achieved. If it is not adopted now it will be adopted some time. I trust it 
will be your desire, as it is your interest, to make every effort to see that it is adopted 
now. 

The following were elected officers for the ensuing year: President, A. J. Hazel- 
tine, president Warren Savings Bank, Warren; Vice-President, A. S. Beymer, cashier 
Keystone National Bank, Pittsburg; Secretary, D. 8. Kloss, cashier First National 
Bank, Tyrone; Treasurer, Horace G. Mitchell, cashier Peoples National Bank, Lang- 
horne. 

American Bankers’ Association——-Vice-President for Pennsylvania, Montgomery 
Evans, president Norristown Trust Co., Norristown; Members Executive Councii, 
Joseph Wayne, Jr., cashier Girard National Bank, Philadelphia; R. E. James, presi 
dent Easton Trust Co., Easton. 

Trust Company Section—Chairman, C. E. Willock, treasurer Fidelity Title & 
Trust Co., Pittsburg; Secretary, R. A. Wilcox, secretary and treasurer, Scranton 
Trust Co., Scranton; Treasurer, Robert Wilson, secretary and treasurer The Savings 


& Trust Co., Indiana. 


MASSACHUSETTS BANKERS’ ASSOCIATION. 


ANNUAL CONVENTION AT SWAMPSCOTT. 

“THE sixth annual convention of the Massachusetts Bankers’ Association was held 
in the New Ocean House, Swampscott, June 20 and 21. There was a goodly at- 
tendance and reports from the various sections of the state showed the banking 

business was in a healthy and usually prosperous condition. A feeling had been ex- 

pressed by some of the members that former conventions had been too much given 
over to fun and frivolity and that the real objects of the gatherings had been made 
secondary to the pleasures of the occasion. On that account, as stated by President 

Joseph W. Stevens, in the annual address, it was decided by the executive council to 

make this more of a business convention. Speech making, therefore, was practically 

eliminated, being limited to one address on the subject that is of general interest to 
bankers throughout the country—the currency question—thereby presenting an ob- 
ject lesson that might be studied with profit by such gatherings in the future. Refer- 
ring to the postal savings banks, President Stevens thinks these institutions will not 
be serious competitors of any of the members of the Association. He stated the case 
strongly in this wise: 

‘*Two per cent. with a government guarantee may draw some money from the 
money belts and hiding places of the ignorant foreigner fresh from Europe, but should 
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not be attractive to any one of sufficient intelligence to appreciate the Massachusetts 
system of savings banks. 


** If the postal banks will encourage thrift among the people and keep in the 
channels of trade in this country any considerable part of the funds now put in hiding 
or sent across the water to the old folks at home, they will justify their existence.” 


The secretary’s report showed that the association now has 290 members. On 
motion, Geo. W. Hyde, the Secretary, was elected to represent Massachusetts in the 
secretaries’ section of the American Bankers’ Association at the New Orleans Conven- 
tion. President Stevens was also elected a delegate to represent the association in 
the next convention of the American Bankers’ Association. 

The only address was made hy Hon. John W. Weeks, (member of the National 
Monetary Commission) on the National Reserve Association, concluding as follows: 


‘* We never will have sound business conditions, conditions which will be stable 
and businesslike, until we have adopted a plan like this. In the course of a few years 
we will over-expand again just as we have done so many times in the past, and then 
we will have another wild panic and a breaking down of business, everything out of 
joint for six months or a year, nobody making any money, and gradually we will work 
back again If we adopt this system, while we are not going to stop panics entirely, 
while we are not going to prevent men from over-expanding or over-speculating—as 
long as they are human they will do that—we are going to be able to control the situ- 
ation so that the time of 10, 20 and 30 per cent. money will be a thing of the past. 
We will have stable money rates in this country. Every man entitled to credit will 
get that credit, and business will go on in the even tenor of its way which it follows 
in European countries. It is worth your while to bring about such a result as that. 
If you don’t do it, you are neglecting your duty as good citizens.” 

The following were elected officers: President, E. Elmer Foye, vice-president 
Old Colony Trust Co., Boston; vice-president, Frank A. Drury, president Merchants 
National Bank, Worcester; treasurer, Frederic C. Nichols, treasurer Fitchburg Savings 
Bank, Fitchburg; executive council, for three years, C. Irving Lindsey, Edward L. 
Millett, Charles L. Waid. 


MARYLAND BANKERS’ ASSOCIATION. 
SIXTEENTH ANNUAL CONVENTION. 
HE Maryland State Bankers’ Association held its annual convention at Deer Park, 

June 20-22. This is a famous mountain resort and a large and enthusiastic gather- 
ing of bankers were assembled to discuss the financial situation in the state and nation. 
Of course the plan proposed by the Monetary Commission, known as the National Re- 
serve Association, was the chief topic under discussion; but considerable time was also 
devoted to a comparison of the conditions of bank supervision in Maryland with that 
of other states—chiefly New York. 

After the convention was organized the president of the Association, Joshua W. 
Miles, president of the Bank of Somerset, Princess Anne, Md., delivered the annual 
address. His subject was: ‘‘ Cherish the Public Credit." Among other things he 
said: 


‘The Maryland Bankers’ Association enjoys the unique distinction of having, at 
some sacrifice and no little cost, procured the passage of a law establishing a state 
banking department, from a strangely unwilling and for some time persistently hostile 
General Assembly. The legislation which this law provides, although a long step 
forward, is not that absolutely strong and safe bulwark which it should be our aim 
and purpose to construct.” 


He thinks there is one error quite too common to the banking fraternity, which 
is that bankers have gone too far in efforts to prevent unnecessary, unwise or harsh 
legislation, by denouncing such legislation as an attempt to interfere with and regulate 
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without right, the private business and personal affairs of the citizen. He believes 
that the bank is something more than a place of barter and trade, and that the Ameri- 
can banker, whether cashier, director or president, is employed in a very large sense 
in a position of public trust. He believes that such legislation, as that which has been 
adopted in some of the Western and Southwestern states, undertaking to guarantee 
bank deposits, is unsound in principle; but after the highest court in the land has de- 
clared to the contrary he thinks it is better to let the matter rest. 

In speaking of the supervisory power of the Bank Commissioner he thinks it is 
not effective and that the law should be amended, so as to increase his powers over 
delinquent or insolvent banks, referring in the following complimentary terms to the 
law in New York State: 

‘* To be still more specific, I see no reason why the New York act of 1908, placing 
in the hands of the Superintendent of Banks the same powers with reference to delin- 
quent state banking institutions as are given to the Comptroller of the Currency with 


relation to national banks, should not prove wise legislation for the regulation of state 
banks in Maryland.”’ 


Other addresses were made by Assistant Secretary of the Treasury Andrew, and 
Congressman Covington, of Easton, Md. 

The committee appointed to consider the payment of interest on deposits reported 
that they had made a sweeping investigation of nearly every banking institution in the 
state and found that the interest paid on certificates of deposit and book accounts 
varies from 2 to 4 per cent. per annum. They could reach no practical plan by which 
uniformity of interest could be effective, but declared that ‘* paying interest on deposits 
and the injurious competition resulting therefrom had reached an acute stage and that 
the bankers of Maryland owed it to the interests they represent, to substitute fair, 
profitable competition for expensive, unprofitable and ruinous business-getting.” 

A resolution endorsing the National Reserve Association was adopted with but 
one dissenting vote. 

Following are the officers for the ensuing vear: President, Waldo Newcomer; 
vice-presidents, P. Daniel Annan, W. E. Doll, T. R. Thomas, L. G. White, John B. 
Keffer, L. G. Potts, Charles 8. Pyle, Sewell S: Watts, Walter T. Wright and Albert 
G. Towers; secretary, Charles Hann; treasurer, William Marriott. 


EXCHANGE NATIONAL BANK OF PITTSBURGH, PA. 

On May 18, last, the Exchange National Bank of Pittsburgh, celebrated its 
seventy-fifth anniversary. It was originally organized as the Exchange Bank with 
$1,000,000 capital, entering the national system in 1865. Its statement on June 7, 
shows the following: Capital, ¢1,200,000; surplus and profits $883,365; deposits 
$5,432,874. Loans and discounts 5,081,950; U. S. and other bonds $768,539; 
banking houss, etc., $410,124; cash on hand, due from banks and U. 8S. Treasurer, 
$2,016,648; total resources $8,277,263. The remarkable growth of this bank in the 
last two years is shown by the following comparison of deposits: June, 1909, depos- 
its were $1,966,034; June 1910, deposits $4,022,937; June, 1911, deposits $5,432,,- 
874, making a net gain in two years of $3,466,839, or 176 ¢. The officers are: 
Joseph W. Marsh, president; John Moorhead, Jr., Albert H. Childs, Ralph H. Binns, 
vice-presidents; Alex. Dunbar, cashier; J. P. McKelvey and P. D. Beatty, assistant 
cashiers. ‘‘ Founded on the solid rock” was the legend of this bank when it started 
and its foundation never has been shaken. 
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RESERVE AGENTS APPROVED IN JUNE. 


The following banks were approved as Reserve Agents in June: 

Irving National Exchange Bank, New York, for Fulton Nat. Bank, Atlanta, Ga. 

National Park Bank, New York, for Coleridge Nat. Bank, Coleridge, Neb. 

Seaboard National Bank, New York, for Tishomingo Nat. Bank, Tishomingo, 
Okla.; Citizens Nat. Bank, Fernandina, Fla.; German-American Nat. Bank, New 
Orleans, La. 

Hanover National Bank, New York, for First Nat. Bank, Marshfield, Mo.; Na- 
tional City Bank, Seattle, Wash.; First Nat. Bank, Belden, Neb. ; Peoples Nat. Bank, 
Delmont, Pa. ; First Nat. Bank, Dexter, Iowa; National Bank of Mattoon, Ill. ; Citizens 
Nat. Bank, Storm Lake, Iowa. 

Mechanics & Metals National Bank, New York, for State Nat. Bank,Little Rock, 
Ark.; National Bank of Commerce, Norfolk, Va.; First Nat. Bank, Kosse, Tex.; 


Farmers Nat. Bank, Forney, Tex.; First Nat Bank, Tulsa, Okla.; Ada Nat. Bank, 
Ada, Okla. 


Fourth National Bank, New York, for Marine Nat. Bank, Buffalo, N. Y.; Stock 
Yards Nat. Bank, So. Omaha, Neb. 

American Exchange National Bank, New York, for First Nat. Bank, Covington, 
Ky. 

Chase National Bank, New York, for Ottawa County Nat. Bank, Miami, Okla. ; 
Farmers: & Merchants Nat. Bank, Oakland, Neb.; First Nat. Bank, Hayward, Cal. ; 
First Nat. Bank, Brunswick, Neb. 

National Nassau Bank, New York, for Peoples Nat. Bank, Brooklyn, N. Y.; 
Textile Nat. Bank, Philadelphia; Marine Nat. Bank, Buffalo, N. Y. 

Fort Dearborn National Bank, Chicago, for Textile Nat. Bank, Philadelphia Pa. ; 
Fourth Nat. Bank, Columbus, Ga.; First Nat. Bank, Hugo, Okla.; First Nat. Bank, 
El Reno, Okla.; Nat. City Bank, Seattle, Wash. 

Continental & Commercial National Bank, Chicago, for First Nat. Bank, Moun- 
tain Home, Ida.; First Nat. Bank, Mexia, Tex.; Moorhead Nat. Bank, Moorhead, 
Minn.; First Nat. Bank, Belden, Neb. 

National City Bank, Chicago, for Citizens Nat. Bank, Franklin, Ind.; South 
Texas Nat. Bank, Houston, Tex. 

Corn Exchange National Bank, Chicago, for First Nat. Bank, Dexter, Iowa; 
Commercial Nat. Bank, Houston, Tex. 

National Bank of the Republic, Chicago, for National Bank of Mattoon, IIl.; 
Citizens Nat. Bank, Storm Lake, Iowa. 


Corn Exchange National Bank, Philadelphia, for First Nat. Bank, Plainville, 
Conn. 


Fourth Street National Bank, Philadelphia, for Citizens Nat. Bank, Fernandina, 
Fla.; First Nat. Bank, Mercersburg, Pa. 


Franklin National Bank, Philadelphia, for Bankers Nat. Bank, Evansville, Ind. ; 
First Nat. Bank, Charleston, 8. C.; First Nat. Bank, Centralia, Pa.; First Nat. Bank, 
Bristol, Tenn. 

Girard National Bank, Philadelphia, for First Nat. Bank, Waycross, Ga. 

Mellon National Bank, Pittsburg, Pa.; for First Nat. Bank, Cadiz, Ohio. 

Third National Bank, St. Louis, for Centennial Nat. Bank, Virginia, Ill.; Na- 
tional State Bank, Mount Pleasant, Iowa; Ottawa County Nat. Bank, Miami, Okla. ; 
First Nat. Bank, Chaffee, Mo.; Nat. Bank of Mattoon, Ill.; Baxter Nat. Bank, Bax- 
ter Springs, Kans. 

First National Bank, Cleveland, for Home Nat. Bank, Union City, Pa.; First Nat. 
Bank, Cadiz, Ohio; Ravenna Nat. Bank, Ravenna, Ohio. 
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BOOK REVIEWS. 
BRANNAN’S NEGOTIABLE INSTRUMENTS Law. Published, 1911, by the W.H.Anderson 
Company, Cincinnati. 

In the preparation of this book Mr. Joseph D. Brannan, Bussey Professor of Law 
in Harvard University, has rendered an invaluable service to students of the law of 
bills and notes and to the legal profession. 

After the law had been adopted in some of the states, Prof. James Barr Ames, 
Dean of the Harvard Law School, wrote a series of articles, criticising many of the 
sections of the act, which were published in the Harvard Law Review. These were 
answered by Judge Lyman D. Brewster, President of the National Conference of State 
Boards of Commissioners, in the Yale Law Journal. Subsequently Mr. Charles L. 
McKeehan, Lecturer on Bills and Notes in the University of Pennsylvania, published 
in the American Law Register a ‘‘ Review of the Ames-Brewster Controversy.’’ These 
papers are published in full in Mr. Brannan’s book. 

In addition to this unusual and excellent feature, the work is very completely an- 
notated, citing all decisions to date which have construed the Negotiable Instruments 
Law and the English Bills of Exchange Act. 

The book also contains a valuable table of corresponding sections of the law in 
various states and a comparative table of sections of English and American statutes. 

The ‘‘ American Review of Reviews,” for July is, as usual, brimful of good 
things. The frontispiece shows King George and his uncle. ‘The Progress of the 
World ” and ‘‘ Record of Current Events ” 
trations give everything of importance that has transpired during the past month. 


with its usual supply of cartoons and illus- 


There is an excellent article by Alexander Harney, on Sir Wilfrid Laurier, whom he 
styles ‘‘ Canada’s Grand Old Man.” 


The June ‘‘Century” is an admirable number. Among the articles is one on the 
‘s Commercial Strength of Great Britain” by Whelpley, while Rear-Admiral Mahan 
discusses ‘‘ The Panama Canal and Sea Power in the Pacific.”” Cardinal Gibbons, in 
‘* An Anglo-American Pact of Peace ’ sends a kindly message of good will to the 
English people. 


The special ‘* Desk Edition ” of the American Bank Reporter has been issued. 
It is bound in red leather and its size is such that it will fit in the pigeon hole of a 
desk. It contains an alphabetical list of all national, state, savings banks, trust com- 
panies and private banks in the United States and Canada, with officers, capital, 


surplus, deposits, etc. In fact it is not only convenient but very useful, and con- 
tains just the right sort of intormation for the busy banker. It is published by the 
Steurer Publishing Co., 5 Beekman St., New York City. 


| | 
DATES OF 1911 BANKERS’ CONVENTIONS. 


Name. Place. Date. Secretary. Address. 
A. B. A...... .New Orleans... November 13,18..F. E. Farnsworth.11 PineSt.,N.Y 
Arizona Prescott......<«.A0Gt. 2, 3 ...L. B. Christy..... Phoenix. 
Illinois . Springfield... ..October R. L. Crampton... .Chicago. 
Indiana Indianpolis .....Oct. 25, 26.......Andrew Smith....Indianapolis. 
Kentucky....... Lexington ....0e..- Arch. B. Davis... Louisville. 
Vermont .Barton LN <i F. R. Dickerman...Bristol. 
Washington....Wenatchee.... Sept. 14, 15.16.. P.C. Kauffman. ... Tacoma. 
Wisconsin. ..... Milwaukee July 12, 13....,..Geo. D. Bartlett... Milwaukee. 
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GUARANTY TRUST COMPANY OF NEW YORK. 


The latest statement of the Guaranty Trust Company of New York issued June 
7th, 1911, in response to the call of the State Superintendent of Banks, exhibits very 
large totals. The deposits are over $144,000,000, a gain of $11,000,000 since the 
last call, February 28th, and a gain of over $20,000,000 since January 1,1911. The 
total resources of this institution, which is now the largest trust company in America, 
exceed $186,000,000. Its growth to the present proportions has made necessary a 
much larger office than is available at its present location on Nassau Street, and a site 
at the corner of Broadway and Liberty Street has recently been purchased whereon 
will be erected a monumental building which will be used exclusively by the company. 

The Guaranty Trust Company makes the interesting announcement that it is now 
a member of the New York Clearing House Association, and that all items deposited 
with the company will be cleared through the New York Clearing House. Of the 
several trust companies which have recently joined the New York Clearing House 
the Guaranty Trust Company is quite the largest. As a matter of fact there are now 
in the City of New York and indeed in the entire country but two or three banking 
institutions which exceed the Guaranty Trust Company in size. The directors have 
recently declared an 8¢ quarterly dividend on the $5,000,000 capital stock of the com- 
pany. 

Mr. John D. Ryan, president of the Amalgamated Copper Company, has been elec- 
ted a director of the Guaranty Trust Co. to fill the vacancy caused by the death of 
Paul Morton. 


SAN DIEGO IN 1915. 


As it is now settled that the Panama California Exposition will be held in San 
Diego, that city is already planning the most novel and interesting display that has 
ever been seen in this country. According to the terms of the arrangement between 
San Francisco and San Diego, two expositions will be held in California in 1915. 
The San Francisco Exposition will be world wide in its scope. The San Diego Ex- 


position will specialize its exhibits within the area already designated, so there will 


be no clash between the World’s Fair at San Francisco and the International Exposi- 
tion at San Diego. 

The exposition will open January 1, 1915, and close on December 31. The cli- 
matic conditions are such that there will be no intermission at any time during the 
year. The grounds have already been laid out and three of the greatest experts in 
their line are arranging the architectural and other details. 

It is the object of the Exposition to assist in creating a permanent market for the 
production and industry of this comparatively new and partially developed territory. 
Special effort will be made to make it an efficient aid to all sections and countries, 
offering encouragement to a thirifty, industrious and intelligent class of immigrants 
capable of contributing to the development of these regions and possessing the elements 
of good citizenship. 








BANKS. 


Bank of N Y. N. B.A.... 
Bank of the Manhattan Co. 
Merchants’ National 
Mechanics & Metals Nat.. 
Bank of America 


National City 


Greenwich 


Pacific 


Corn Exchange 


National Park 


Chase National 
Fifth Avenue 


Germania 


Garfield National 


Fifth National 


Bank of the Metropolis. . 


West Side Bank 


Seaboard National 
Liberty National 
N. Y. Produce Exchange 


State Bank 


Chemical National 
Merchants’ Exch. National 
Gallatin National 
Nat. Butchers & Drovers. 
American Exchange Nat. 
Nat. Bank of Commerce. . 
Mercantile National 
Chatham & Phenix Nat 
ae 

Hanover National 
Citizen’s Central National 
National Nassau........ 
Market & Fulton Nat..... 
Metropolitan Bank 
Importers & Traders’ Nat 
East River National.... 
Fourth National 
Second National 
First National ....... 
Irving National Exchange 
| eS 
N. Y. County National 
German-American 


German Exchange 


Fourteenth Street Bank.. 
Coal & Iron Nat'l Bank.. 
Union Exchange Nat.... 
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COMPARATIVE NEW YORK BANK STATEMENT. 


The following table shows the loans and deposits of the associated banks, reported to the New 
York Clearing House for the weeks ending July 2, 1910, and July 1, 1911, respectively, to- 
gether with a computation of the proportionate increase or decrease of deposits for the year: 


Loans and 
Discounts, 
Average, 
1910. 


$18,560.000 


30,250,000 
19,15 3,000 
5 2.313,000 
23,794, 500 

170,446,500 
27.739,000 

6.967, 100 
8,170,700 
2, 383,200 
7,501,800 
31,449,400 

143.500,700 

14,183,200 
4,032,900 
15.343.300 
1,747,200 
60,943.900 
21,921,900 
7,124,400 
8,598,600 
11,094,500 
42,587,000 
25.691,000 
77,846,000 
1,508,400 
23,978,000 
12,864,000 

101,841.200 

22.05 3.900 
3.550,000 


$ 21,047,000 





7,903,200 
3.980,800 
70,87 3.000 
12,532.800 
4,025,100 
4.943.300 
14,405.000 
8,152,200 
3,524,200 


11,181,000 
4.507.000 
18.028,000 
19,1 15.200 
7,717,700 
14.714,000 
5,238,200 
5.648,000 


Loans and 

Discounts 

Average, 
IgIt. 


37,150,000 
21,152,000 
58,941,000 
28,201,000 

180,048,000 
32.770,000| 

7,01 3,000 
8,740,000 
2,251,000 
8.175,000 
43.706,000 

147,315,000 

14.376,000 
4.260,000) 
15,924,000 
1,702,000 
72,466,000 
22,666,000) 
9,000,000} 
9,000,000 
10,476,000} 
49.551,000 
26.7 33.000 
85,534,000 
1,488.000 
38.237,000} 
1 3.g62,000 

128,729,000} 

24,719,000) 
3,466,000 
8.236.000) 
4.039.000 

83.045.000 

12,127,000 
3.738.000) 
5.828.000 

14,112,000) 
9, 103.000} 
3.408,000 


| 





13,601,000} 
4.378.000) 
22,765.000) 
19,085.000) 
8,541,000) 
15.855.000) 
5,592,000 
6,418,000) 
9,830,000 





* United States Deposits included, $2,017,300. 
The returns of the trust companies for July 1 will be found on page xx. 









Deposits, 
* Average, 
1910. 


$ 15,716,000 


35,150,000 
19,343,000 
51,446,700 
23.993,700 

167,347,800 

25,561,300 
7.143.600 
6,274,600 
2,446, 100 
8,408,000 

26,250,000 

20,253,100 

10,251,200 
3,718,700 

15,553,400 
2,258,000 

68,472,000 


Legal Net 

Deposits, 

tAverage, 
IQII. 


$ 18,998,000 
43,600,000 
21,823,000 





Deposits. 
Per Cent. of 
Inc. Dec, 





20.8|.... 


a 
Se |) ae 


62,543,000] 21.5]... 


30,005,000 
199,272,000 
31,250,000 
7,260,000 
6.944,000 
2,686,000 
9,162,000 
44,01 3.000 

I 32,340,000 
11,194,000 
3.633,000 
15.764,000 
2,380,000 
82.348,000 





21,357,800 
7.775,800 
8,317,400 

11,396,600 

50,189,000 

23:415,000 

86,969.000 
1,718,200 

21,382,000 

I 3,070,000 

89,582.900 

23.677,600 


22,016,000 
10,402,000 
9,135,000 
10, 301,000 
58.898 ,000 
24,121,000 
88,742,000 
1.727.000 
41,951,000 
13,752,000 
127,670,000 
27,031,000 





3,769,000 
7.88 3,800 
3,800,900 
74,536,100 
13,721,300 
4,020,800 
5.644.800 
16.677,300 
8,133,200 
3,860, 100 





11,333.900 
5,016,000 


20,412,000] 


21,497,700 
9.237,000 
18,117,000 
6,512,400 
5,662,000 


3,616,000 
8,335,000 
3,822,000 
92,921,000 
1 3,424,000 
3.821.000 
6,907 .000 
16,954,000 
9.261,000 
3,920,000 


13,988,000 
5,299,000 
26,593.000 
19,779,000 
10,398,000 
20,522,000 
7.585.000 
6,767,000 
10,05 3,000 








$1,215,537,000|$1 ,378.499,000| $1,208,27 3,800 


$1,444,926 oco 


25. 
| 19. 
| 22.3 
0.6)... 
80.6).... 
97 

a 
| 67.6]... 
| 10, 


Stud. 
mun me N 


wm 
awn 











